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VALIDITY OF STATE REGULATION OF HOURS 
OF LABOR. 

In this day, when great, complex business 
organizations and even the demands of social- 
ism have served to obscure the individual and 
his superior rights in the community, it is a 
great relief to have some strong arm of the 
government arrest the obstructing causes 
and reassert, in unambiguous terms, the su- 
premacy of the individual, the great unit of 
civilization. With labor unions attempting 
to create a sentiment that a working man 


cannot work for whom he wants, as long as . 


he wants and at what price he wants, and 
eapital, in the form of huge combinations, 
attempting to compel all individual competi- 
tion to unite with them or be crushed, our 
civilization was in danger of being deprived 
of its very life principle — individual initia- 
tive—and of becoming one huge machine, 
automaton, controlled alternately by labor 
agitators or capitalistic brigands. Our noble 
supreme court, sitting far above the turmoil 
of the immediate controversy between these 
two contending forces, has voiced the ex- 
pression of American public sentiment, that 
both of them are un-American and, in their 
ultimate tendencies, are inimical to our insti- 
tutions. In the Northern Securities decision 
a severe blow was given to the confident on- 
rush of huge combinations of capital, and the 
decree went forth that neither the individual 
nor individual’s capital could becoerced or ab- 
sorbed into one giant machine. Now, on the 
other hand, in the recent case of Lochner v. 
New York, 25 Sup. Ct. Rep. 539, labor unions 
are just now recoiling from a blow that was as 
powerful as it was unexpected, and the decree 
has now gone forth that the hours an American 
citizen may desire to labor or to contract 
others to labor for him is not a subject mat- 
ter which concerns either the labor unions or 
the legislaturesof the states orof the United 
States. Individual liberty to contract for 
one’s labor is far above legislatures and labor 
unions, being guaranteed by the Constitution 
itself. 

The exact question decided in Lochner v. 
New York was to the effect that the limitation 








of employment in bakeries to sixty hours a 


week and ten hours a day, attempted by a - 


recent New York statute is an arbitrary in- 
terference with the freedom to contract 
guaranteed by the 14th amendment of the 
United States Constitution which cannot be 
sustained as a valid exercise of the police 
power to protect the public health, safety, 
morals, or general welfare. 

The decision of the court in this case which 
runs contrary to many decisions of the state 
courts and establishes a new rule of con- 
struction or limitation of the police power 
will be read with great interest. Mr. Justice 
Peckham writes the opinion of the court. 
He opens his opinion by reasserting the 
general principle laid down in Allgeyer v. 
Louisiana, 165 U.S. 578, to the effect that the 
general right to make a contract in relation 
to a man’s own business is part of the 
liberty of the individual protected by the 
fourteenth amendment of the federal con- 
stitution. The court then recognizes only 
one limitation on this right of the citizen, i.e., 
the legitimate exercise of the police power. 
The next step is to define the outside limits 
of what may fairly be considered to be a 
‘‘legitimate’’ exercise of the police power, and 
this is done in the following language: ‘‘It 
must, of course be conceded that thereisa 
limit to the valid exercise of the police power 
by the state. There is no dispute concerning 
this general proposition, Otherwise the 14th 
amendment would have no efficacy and the 
legislatures of the states would have un- 
bounded power, and it would be enough to 
say that any piece of legislation was enacted 
to conserve the morals, the health, or the 
safety of the people; such legislation would 
be valid, no matter how absolutely without 
foundation the claim might be. The mere 
assertion that the subject relates, though but 
in a remote degree, to the public health, does 
not necessarily render the enactment valid. 
The act must have a more direct relation, as 
a means to an end, and the end itself must 
be appropriate and legitimate, before an act 
can be beld to be valid which interferes with 
the general right of an individual to be free 
in his person and in his power to contract in 
relation to his own labor.’’ 

After setting this definite limitation on the 
legitimate exercise of the police power and 
after strictly limiting the decision of Holden 
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v. Hardy, 169 U.S. 366, to work in mines and 
affirming that this case was on the ‘‘very 
border line,’’ the court plunges into a vigorous, 
and to our mind, conclusive argument intend- 
ing to show that limiting hours of labor ina 
bakery is clearly not within the limtations 
laid down. The court said: ‘‘We think 
that there can be no fair doubt that the 
trade of a baker, in and of itself, is not an 
unhealthy one to that degree which would 
authorize the legislature to interfere with the 
right to labor, and with the right of free con- 
tract on the part of the individual, either as 
employer or employee. In looking through 
statistics regarding all trades and occupations, 
it may be true that the trade of a baker does 
nctappear to be as healthy as some other 


trades, and is also vastly more healthy than, 


still others. To the common understanding 
the trade of a baker has never been regarded 
as anunhealthy one. Very likely physicians 
would not recommend the excercise of that or 
of any other trade as a remedy for ill health. 
Some occupations are more healthy than others 
but we think there are none which might not 
come under the power of the legislature to 
supervise and control the hours of working 
therein, if the mere fact that the occupation 
is not absolutely and perfectly healthy is to 
confer that right upon the legislative depart- 
ment of the goverment. It might be safely 
aftirmed that almost all occupations more or 
less affect tue health. There must be more 
than the mere fact of the possible existence 
of some small amount of unhealthiness to war- 
rant legislative interference with liberty. It 
is unfortunately true that labor, even in any 
department, may possibly carry with it the 
seeds of unhealthiness. But are we all, on 
that account, at the mercy of legislative ma- 
jorities? A printer, a tinsmith, a locksmith 
a carpenter, a cabinetmaker, a dry goods 
clerk, a bank’s a lawyer’s or a_physician’s 
clerk, or a clerk in almost any kind of business, 
would all come under the powerof the legis- 
lature, on this assumption. No trade, no 
occupation, no mode of earning one’s living, 
could escape this all-pervading power, and 
the acts of the legislature in limiting the hours 
of labor in all employments would be valid, 
although such limitation migh! seriously 
cripple the ability of the laborer to support 
himself and his family. In our large cities 
there are many buildings into which the sun 





penetrates for but a short time in each day 
and these buildings are occupied by people 
carrying on the business of the bankers, 
brokers, lawyers, real estate, and many other 
kinds of business, aided by many clerks, 
messengers, and other employees. Upon the 
assumption of the validity of this act under 
review, it is not possible to say that an act, 
prohibiting lawyers’ or bank clerks, or others 
from contracting to labor for their employers 
more than eight hours a day would be invalid. 
It might be said that it is unhealthy to work 
more than that number of hours in an apart- 
ment lighted vy artificial light during the 
working hours of the day ; that the occupation 
of the bank clerk, the lawyer's clerk, the 
real estate clerk, or the broker’s clerk, insuch 
ottices is therefore unhealthy, and the legis- 
lature, in its paternal wisdom, must therefore, 
have the right to legislate on the subject of, 
and to limit, the hours for such labor ; and, if 
it exercises that power, and its validity be 
questioned, it is sufficient to say, it has 
reference to the public health; it has ref- 
erence to the health of the employees con- 
demned to labor day after day in buildings 
where the sun never shines; it is a health law, 
and therefore it is valid, and cannot be 
questioned by the courts.”’ 

It was also urged, pursuing the same line of 
argument, that it is tothe interest of the state 
that its population should be strcng and ro- 
bust,and therefore any legislation which might 
be said to tend to make people healthy must 
be valid as health laws. The court. said 
in reply: ‘‘If this valid argument 
and a justification for this kind of legislation, 
it follows that the protection of the federal 
constitution from undue interference with 
liberty of person and freedom of contract is 
visionary, wherever the law is sought to be 
justified as a valid exercise of the police power. 
Searcely any law but might find shelter under 
such assumptions, und conduct, properly so 
called, as well as contract, would come under 
the restrictive sway of the legislature. Not only 
the hours of employees, but the hours of 
employers, could be regulated, and doctors, 
lawyers, scientists, all professional men, as 
well as athletes and artisans, could be for- 
bidden to fatigue their brains and bodies by 
prolonged hours of exercise, lest the fighting 
strength of the state be impaired. We mention 
these extreme cases because the contention 
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is extreme. We donot believe in the sound- 
ness of the views which uphold this law. On 
the contrary, we think that such a law as this, 
although passed in the assumed exercise of 
the police power, and as relating to the public 
health, or the health of the employees named, 
is not within that power, and isinvalid. The 
act is not, within any fair meaning of the 
term, ahealth law, but is an illegal inter- 
ference with the rights of individuals, both 
employers and employees, to make contracts 
regarding labor upon such terms as they may 
think best, or which they may agree upon 
with the other parties to such contracts. 
Statutes of the nature of that under review, 
limiting the hoursin which grown and _intel- 
ligent men may labor to earn their living, are 
mere meddlesome interferences with the rights 
of the individual, and they are not saved from 
condemnation by the claim that they are passed 
in the exercise of the police power and upon 
the subject of the health of the individual 
whose rights are interfered with, unless there 
be some fair ground, reasonable in and of it- 
self, to say that there is material danger to the 
public health, or to the health of the em- 
ployees, if the hours of labor are not curtailed. 
If this be not clearly the case, the individuals 
whose rights are thus made the subject of 
legislative interference are under the protec- 
tion of the federal constitution regarding 
their liberty of contract as well as of person; 
and the legislature of the state has no power 
to limit their right as proposed in this statute. 
All that it could properly do has been done 
by it with regard to the conduct of bakeries, 
as provided forin the other sections of the 
act, above set forth. These several sections 
provide for the inspection of the premises 
where the bakery is carried on, with regard 
to furnishing proper wash rooms and water- 
closets, apart from the bake room, also with 
regard to providing proper drainage, plumb- 
ing, and painting; the sections, in addition, 
provide for the height of the ceiling, the 
cementing or tiling of floors, where necessary 
in the opinion of the factory inspector, and 
for otherthings of that nature; alterations 
are also provided for, and are to be made 
where necessary in the opinion of the inspector, 
in order to comply with the provisions of the 
statute. These various sections may be wise 
and valid regulations, and they certainly go 
to the full extent of providing for the elean- 





liness and the healthiness, so far as possible, 
of the quarters in which bakeries are to be 
conducted. Adding to all these requirements 
a prohibition to enter into any contract of 
labor ina bakery for more than a certain 
number of hours a week is, in our judgment, 
so wholly beside the matter of a proper, 
reasonable, and fair provision as to run counter 
to that liberty of person and of free contract 
provided for in the federal constitution.’’ 

It is not difficult to see the great impor- 
tance of this decision. Indeed,in view of the 
long line of decisions ot our state courts hold- 
ing a contrary view, itis indeed epoch mak- 
ing. We may be pardoned, however, in say- 
ing that the decision gives us personally in- 
tense satisfaction, as it is in line with a con- 
tention which we have advanced very stren- 
uously in the columns of the Central Law 
Journal for many years to the effect that the 
individual is superior to the legislature in 
every respect except as to those limitations 
which . reasonably tend to conserve the 
health, safety and morals of the whole com- 
munity. Outside of this one definite limitation, 
the American citizen is and should be as free 
as the eagle that daringly scales the embattled 
cliffs and which has been so aptly chosen to 
represent him in the kingdoms of the air. The 
Supreme Court of the United States in exalt- 
ing the individual's right of contract has once 
more, indeed, justified its right to be called the 
great ‘‘bulwark of the liberties of the people.’’ 


NOTES OF IMPORTANT DECISIONS. 

REAL EstaTE AGENTS—RIGHT TO COMMIS- 
s1on.—In the recent case of Helling v. Darby, 
79 Pac. Kep. 1073, it appeared that an owner of 
160 acres of land was solicited by a firm of real 
estate agents to place it in their hands for sale. 
He wrote to them as follows: ‘I received your 
letterto-day. I must have $1,600 (sixteen hun- 
dred dollars) in cash. You can have all you can 
get over and above that, and I reserve the crop.” 
The brokers found a purchaser for the land, but 
did not notify the owner until after he had sold 
it to another person. The Supreme Court of 
Kansas held on this statement of facts, that the 
real estate agents were not entitled to a commis- 
sion for making the sale. The court in its opin- 
ion said: 

“The letter written by Darby to plaintiff 
did not give to the latter an exclusive right 
to sell the land, nor did it authorize them 
to enter into a contract of sale in Darby’s 
name which would be binding on him. They 
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were empowered to find a purchaser only. | sale of real estate on the ground that the sale was 


See Gross v. Shaffer, 29 Kan. 442; Mec Farland vy. 
Lillard, 2 Ind. App. 160, 28 N. E. Rep. 229,50 Am. 
St. Rep. 234; Gillbert v. Baxter, 71 Iowa, 
327, 32 N. W. Rep. 364; Treat v. De Celis, 41 Cal. 
202; Goss v. Broom, 31 Minn. 484, 18 N. W. Rep. 
290: Duffy v. Hobson, 40 Cal. 240, ° Am. Rep. 
617; Sullivant v. Jahren, 70 Kan.—79 Pac. Rep. 
1071. In view of the limited authority of plaint- 
iffs below, which did not extend beyond the find- 
ing ofa buyer for the land, it was a prerequisite 
to arecovery of a commission by them that the sel- 
lerand buyer be brought together through their 
efforts. Darby, when he sold the land, being 
without knowledge that his agents had pro- 
cured a purchaser, was not liable to them for com- 
missions. If asale had been made by the owner 
afterreceiving notice that his agents had pro- 
cured a buyer ready and willing to accept his 
terms, a different ques ion would be presented. 
Saudefur v. Hines, 69 Kan.—,76 Pac. Rep. 444. 
In the present case the real estate agents did not 
bring the buyer and seller together. They did 
not putthe partiesin communciation with each 
other. Baars v. Hyland, 65 Minn. 150, 67 N. W. 
Rep. 1148; Darrow v. Harlow, 21 Wis. 302, 94 Am. 
Dec. 541; Wylie v. Marine National Bank,61 N. 
Y. 415; Sibbald v. The Bethlehem Iron Com- 
pany, 83 N. Y. 378, 38 Am. Rep. 441. 





EVIDENCE-—PROOF OF OTHER FRAUDULENT 
ACTs TO SHOW GENERAL SCHEME TO DEFRAUD. 
—Whether in proving a fraud it is permissible to 
introduce evidence of other fraudulent acts or 
transactions of a similar nature depends on 
whether the acts or transactions thus attempted 
to be proven were a part of a general scheme to 
defraud. Ifthey were, proof of them is admis- 
sible; otherwise not. Such was the decision of 
the Supreme Court of Washington in the recent 
case of Yakima Valley Bank v. McAllister, 79 
Pac. Rep. 1119. In that case the defendant, sued 
by a bona jide holder. on a note as an indorser 
pleaded in defense that this indorsement was 
secured by afraudulent trick. The trick was as 
follows: An insurance agent persuaded the de- 
fendant to sign a certain agreement for insurance. 
In signing said contract, which was printed on 
extra thin paper, his signature penetrated through 
the paper, and appeared as an indorsement in 
blank on the back of a note made out to defend- 
ant’s order. The defendant in support of his 
defense of fraud, introduces evidence to show 
that this same trick was practiced by the same 
person on other people. The court held the 
evidence admissible saying: 

**[t is insisted by appellant that this testi- 
mony was inadmissible and reliance is placed 
upon the case of McKay v. Russel, 3 Wash. 
St. 378, 28 Pac. Rep. 908, 28 Am. St. Rep. 
44; and it might appear at first blush that 
that case was in point, in favor of appellant’s 
contention. In that case, wkich was an action 
to recover money paid upon a contract for the 





procured by fraudulent representations, it was 
held that it was inadmissible to show that in 
a similar transaction prior thereto defendants had 
made like misrepresentations to another party. 
But an examination of that case fails to show that 
there was any testimony offered that would showa 
general scheme connecting the transaction which 
it was sought to prove with the transaction which 
was in issue in the case. Itis, nodoubt. true, as 
a general proposition, that testimony tending to 
show thata person has committed another crime 
is not admissible for the purpose of showing the 
probability of his commission of the crime 
charged. Butitisequally true that it is com- 
petent to show a general scheme to defraud, so 
connected with the case under consideration by 
time and circumstanccs thatit will have a tendency 
to raise the presumption thatthe fraud charged 
was a part ofthe general schemeso proven. This 
court held in Oudin v. Crossman, 15 Wash. 519, 46 
Pac. Rep. 1047, that, in an action to recover a sum 
of money which plaintiff had been induced to pay 
for the purchase of a mine in reliance upon false 
representations of the defendants, evidence was 
admissible, showing that the defendants had made 
representations to other parties than plaintiff, 
and to people in the vicinity generally, regarding 
the existence and character of the mine and the 
value of its ores; such representations being part 
of one continuous scheme or transaction for the 
purpose of selling the mine to any one that could 
be induced to buy. And so, in this case, the testi- 
mony, if true, showed conclusively a general 
scheme to prepetrate this particular kind ofa 
fraud upon the people of a certain neighborhood 
at the same time for the purpose of selling them 
insurance policies.” 





'TELEPHONES—RIGHT OF TELEPHONE COM- 
PANY TO DISCRIMINATE BETWEEN PHONES OUT- 
SIDE AND INSIDE THE LIMITS OF A CITY IN 
WHICH IT 1s DoinG Business.—Is a telephone 
company doing business in a city liable to furnish 
service to persons living on the boundary line 
just outside the limits of the city, «specially in 
eases where it has done so in some eases? This 
is the question on which the Supreme Court of 
Kansas divided in the recent case of Church v. 
Arnett, 79 Pac. Rep. 1086. This case was a pro- 
ceeding in mandamus brought by a subscriber of 
a telephone exchange to compel the telephone 
company to replaae in his residenee a telephone 
instrument removed by it. and the proof showed 
that the subscriber resided outside of a city, but 
near the limits, in which the telephone company 
earried ona large part of its business, and in 
which its exchange was located; that the com- 
pany supplied manufactories outside the city, 
and four residences, whose owners, however, 
paid for their own lines and poles. It was a dis- 
puted question of fact whether in removing the 
instrument a discrimination was practiced on the 
subscriber—a right infringed which he enjoyed 
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in common with others similarly situated, 
court, by a bare majority, held on this statement 
of facts that a general finding and judgment of 
the trial court against the relator would not be 
disturbed. The court said: 

‘ft may be conceded that defendants’ be- 
low, by devoting their property to public em- 
ployment, and by putting it in the service 
of the public, thereby sujbected it to the 
regulation of the legislature and control of courts 
to the same extent as other common carriers are 
controlled. State of Missouri v. Bell Telephone 
Co. (C. C.), 28 Fed. Rep. 539; Delaware & A. 
Telegraph & ‘Telephone Co. v. State of Delaware, 
50 Fed. Rep. 677,2C.C. A.1. We also agree 
with counsel that such companies cannot lawfully 
discriminate between subscribers of the same 
class, and that a company or partnership doing a 
general telephone business in a city must treat 
impartially all persons whom they undertake 
to serve. Also, when doing a general business 
outside a city, all patrons in the vicinity must be 
dealt with impartially. The question of fact 
tried and considered by the court below was 
whether the telephone company was doing a gen- 
eral business outside of Iola, and in the vicinity 
thereof. The general finding of the trial court 
determined the question in the negative, and that 
thelimits of the company’s general business out- 
side the city did not embrace the relator’s resi- 
dence. While the company was serving several 
manufactories beyond the city limits they were 
not in the class with the relator, and the owners 
of residences outside the city who had tele- 
phones were supplied at their own expense, or 
paid for the poles and wires used to connect 
them with the exchange. If Mr. Crouch had 
resided in the city, his rights would have been 
clear. Being outside, a question of fact was pre- 
sented whether in removing his instrument a dis- 
crimination was practiced on him—a right in- 
fringed which he enjoyed in common with others 
situated similarly. A telephone company operat- 
ing wholly within the corporate limits of a city 
could not be compelled to supply instruments to 
residents beyond the boundaries of the town, and 
make connections therewith. In this instance it 
did serve patrons outside of Iola, but the disputed 
question was whether Mr. Crouch, by reason of 
proximity and other conditions, was entitled to 
equal rights with them. This was to be deter- 
mined from the testimony of witnesses, and was 
peculiarly within the province of the trial court. 
That there was some evidence to sustain the 
judgment of the court below cannot be denied.”’ 

The thre2 members of the court who dissented 
(Johnston, C. J., and Cunningham and Smith, 
J. J.), expressed their dissent as follows: ‘It is 
true that a telephone company is a common car- 
rier of news, and as such is prohibited from dis- 
criminating in its service to the public. It must 
serve all who are substantially in the same gen- 
eral position. The facts of this case show, as I 
think, that this right was denied the relator. The 
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telephone line was built and maintained along 
the street on which he lived. With 30feet of wire 
his dwelling could be connected with the system, 
and had been so connected for seven years. ‘The 
fact that his dwelling was outside the city limits 
isa negligible one. That of itself did not remove 
him beyond the sphere of the company’s duty to 
him. Its duty to serve the public was not neces- 
sariiy limited by municipal lines; neither was its 
practice so confined. The plaintiff was substan- 
tially in the same position of one on the other 
side of the municipal line, and by a continued 
course of action for seven years the company had 
not only recognized this fact, but had also recog- 
nized its duty in this respect. The company 
therefore having undertaken to serve the relator, 
and he being within the limits of reasonable 
service as established and recognized by the 
company itself, it cannot now withdraw from 
such service without reasonable excuse, which it 
has failed to give. This ts not a case where the 
court has decided the facts of a case upon dis- 
puted evidence, but one where a wrong legal con- 
clusion has been arrived at from admitted facts.” 





PARTNERSHIP — LIABILITY OF SUB-PART- 
NERS.—A sub-partner is a person who enters into 
an agreement with one member of a partnership 
by which for a consideration he receives a certain 
percentage ofthe profits earned by said partner. 
The recent case of Morrison v. Dickey, 50S. E. 
Rep. 175, discusses and determines the liability of 
asub- partner toa partnership as thus defined, 
and in that case the Supreme Court of Georgia 
holds that a partner may make an agreement with 
athird person for a division of the profits coming 
to himfrom the partnership enterprise, and, if 
the character of the agreement is such as to dis- 
close the essentials necessary to a partnership, 
a subpartnership is thereby formed between the 
partner and the third person: but that such person 
does not become a member of the first partnership, 
nor is he liable for the debts of that partnership. 

In this case a partnership was formed by certain 
gentlemen named Morrison and Dickey. It seems 
however that Morrison's wife, unknown to Mr. 
Dickey was the original owner of the business in 
which he had purchased a half interest. After- 
ward the wife made a gift to the husband of a por- 
tion of her interest in the profits which the husband 
would derive from the first partnership. The 
court held that the use by either Morrison or 
Dickey of such profits to discharge a prior debt of 
the firm of Morrison and Dickey would not render 
Mr. Dickey liable to Morrison’s wife on account 
of having used her money for the purpose of 
paying her husband's debt. ‘The court in an 
interesting argument said: 

“The relation created by a partnership agree- 
ment isone founded so essentially upon mutual 
confidence that there can be no such thing in the 
law as a partnership between persons unless the 
persons are known to each other, and each has an 
opportunity to determine whether that relation 
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shall be formed between them. Partnership is 
founded upon agreement and consent, and there 
can be no consent to the formation ofa partner- 
ship witha person who is not known. 1 Bates 
on Part. 3 158; 22 Am. & Eng. Enc. Law (2d Ed.), 
15. The relation which existed between Morrison 
and his wife after Dickey had been admitted as 
a partner into the business carried on by Morrison 
was in the nature of a subpartnership, which made 
Morrison and his wife partners as between them- 
selves; and as such they assumed all of the respon- 
sibilities that would be incident to a partnership 
created between two persons, where one furnished 
the capital, and the other the skill and labor 
necessary in carrying out the enterprise. 1 Bates 
on Part. § § 164, 169. How profits between them- 
selves as members of this subpartnership would be 
divided would be immaterial, and therefore the 
mere fact that Mrs. Morrison was to receive the 
entire profits of the business tbus carried on in 
her husband’s name for her benefit would not 
deprive the business relationship between them 
of theessential elements of a subpartnership. It 
is now the settled law of this state that husband 
and wife may lawfully engage in business as part- 
ners. Ellis v. Mills, 99 Ga. 490, 27S. E. Rep. 740. 
But this relation existing between Morrison and 
his wife as to each other would not make the 
wife a partner in the business carried on by 
Dickey and Morrison, nor would she be liable for 
the debts of that partnership; but she would be 
liable for any debts whicvh might be considered 
as debts of the subpartnership existing between 
herself and her husband. 1 Bates on Part. § § 168, 
169; 22 Am. & Eng. Enc. Law (2d Ed.), 17. while 
Mrs. Morrison was notat all bound by the judg- 
ment against Morrisonand Dickey, and not in any 
way liable upon the contract which was the foun- 
dation of that judgment. this liability of Morrison 
and Dickey was one of the liabilities of the part- 
nership between them; and, when Mrs. Morrison 
saw fit to disclose ber ownership of the business, 
and Dickey saw proper to recognize her as a part- 
ner, she then took her position for the first time 
asa partner in the business with Dickey, and 
she then became liable, upon an accounting as to 
the affairs of the partnership, to account to her 
partner for all claims or demands which, as be- 
tween the partners, would be lawful charges 
against the partnersbip business: and, if the 
partnership had gone into liquidation, there 
would have been, in an accounting between the 
partners, no legal obstaclein the way of Dickey 
insisting that the money expended for the machine 
should be treated, as between him and Mrs. Mor- 
rison, as a liability of the firm, and one for which 
she should account for one-half. This is true 
notwithstanding the fact that at the time the 
machine was purchased, when her ownership of 
the business was not known to Dickey, she gave 
her husband special instructions not to purchase 
the machine; it appearing that the machine 
was actually purchased and used in carrying on 
the business of the partnership. Take still another 





view ofthe matter. The subpartnership or rela- 
tion in the nature thereof, existing between Mrs. 
Morrison and her husband, rendered her liable 
to account to her husband for all legitimate and 
necessary expenses incurred in realizing or at- 
tempting to realize profits from the partnership 
between him and Dickey; and, if the purchase 
of the machine was necessary or proper for the 
conduct of the business, and was actually used 
in the business, before Mrs. Morrison could de- 
mand from her husband the profits of the business 
she would have to account to him forthe amount 
for which he rendered himself liable on account 
of such purchase. Her protest against its pur- 
chase would not avail her as an excuse for notso 
accounting if the profits claimed by her were the 
result of the business in which the machine had 
been actually used.” 


PHOTOGRAPHS AS EVIDENCE. 

It has been well said by an eminent writer,! 
that ‘‘that which we drink in at our ears, 
doth not so piercingly enter, as that which 
the mind doth conceive by sight.’’ The pro- 
fession has long recognized the fact that it 
is not an easy matter for even a well trained 
mind to get a clear conception of a place, or 
of a physical thing, from a description given 
in words. 

It has been this fact that has caused the 
advocate to prepare maps, plans, or even 
models of lands, water courses and buildings, 
so that he might obtain a full and clear view 
of the evidence, as well as to assist him in get- 
ting the court or jury to understand the evi- 
dence inits full force. 

The science of photography has been a 
great assistance to the aclvocate, in the pre- 
paration and presentation of his cases, and it 
can now be said to be an established and im- 
portant branch of the lawof evidence.? The 
court in aGeorgia case® said: ‘*We cannot 
conceive of a more impartial and truthful wit- 
ness than thesun, as its light stamps and seals 
the similitude of the object on the photograph 
put before the jury ; it would be more accurate 
than the memory of witnesses, and as the 
object of ali evidence is to show the truth, why 
should not this dumb witness show it?’’ 

The question, as to whether photographs 
are the best evidence, or merely secondary 


1 Hocker. 

275 Fed. Rep. 3738; Kansas City M. & B. R. Co. v. 
Smith, 90 Ala. 25; 52 Mich. 214; 1 Greenlf. Ev. 92; 2 
Rice Ev. 1169; Tayl. Ev. 1613. 

3 Franklin y. State, 69 Ga. 42, 49 Am. Rep. 748. 
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evidence, has been the subject of much legal 
controversy, and some very ingenious argu- 
ments have been advanced upon this subject. 
One writer argues that all such evidence, 
should be considered the best evidence, as the 
photograph is really primary evidence, as 
much as the image formed on the retina of 
the eye; but this argument is hardly sound, 
But asis readily seen from the cases, this 
question must be decided from the facts and 
nature of each particular case. 

Although it is {doubtless true that in most 
oases photographs are merelysecondary evi- 
dence, yet it is notalwaysso. Incases where 
the photographs themselves are the’ subject of 
the controversy, as a trial for the offense of 
selling indecent and obscene photographs, it 
is clearly seen that the pictures themselves are 
manifestly primary evidence,‘ as is also the 
case where the original subject of the photo- 
graph, cannot forijany reason, be produced, 
then the photographs become primary evi- 
dence. ° 

But usually they are considered as second- 
ary evidence, and if the object itself can be 
brought before the jury, or if the jury can 
view the location, then the photographs are 
not admissible,® unless admitted as explana- 
tory evidence. 

Steps Necessary before Introduction.—Before 
photographs can be introduced in evidence, 
they must be properly identified, and their ac- 
curacy must be shown. This is firmly settled,’ 
while some of the reported cases do not always 
show that the photograph offered in evidence 
was first authenticated, yet there is no case 
which holds that such proofis unnecessary. 
In cases where pictures are admitted in evi- 
dence, to show the locality of an accident, 
or to show the place where a homicide has 
been committed, then it should be shown that 
there was no material change in the place 


4 People v. Muller, 32 Hun, 209; Barnes v. Ingalls, 
39 Ala. 193. 

549 Ill. App. 398; 31 Wis. 512; 32 N. Y. Supp. 702. 

67D. RB. Pa. 321; 118 Mass. 420; Perkins v. Buaas 
(Tex. Civ. App.), 828. W. Rep. 240; Bliss v. Johnson, 
76 Cal. 597; Rogers’ Expert Testimony, sec. 144; Mat- 
ter of Foster’s Will, 34 Mich. 28; Tome v. Parkers- 
burg, ete., R. R. Co., 39 Md. 36. 

*Green v. Terwilliger, 56 Fed. Rep. 3884; Locke v. 
Sioux City, ete., R. Co.,46 Lowa, 109; Goldsboro v. 
Central R. Co., 60 N. J. Law, 49; Crane v. Horton, 5 
Wash. 479; Bruce vy. Beall, 99 Tenn. 303; 81 Cal. 408; 
83.N. Y. 464. 

§ 54 Minn. 379; 184 Mo. 85; 91 Ala. 112; 128 Ind. 97. 





during the interval which elapsed between the 
time;the accident occurred, or the homicide 
was committed, and the time the place was 
photographed. °® 

A very important use of photographs as evi- 
dence, and probably the most common one, 
is the use as explanatory or illustrative evi- 

dence, and their purpose is to enable the jury 
o better understand the testimony of the wit- 
nesses. Cases illustrating the use of photo- 
graphs as explanatory evidence, can be found 
in the reports of every state. The application 
can be best understood by examining some of 
the reported cases. 

Photographs of Places.—The case of City of 
Huntington v. Lusch,!® was an action for 
damages for personal injuries to the plaintiff, 
and for the death of his horse, caused by the 
animal becoming frightened at a stump in a 
cityjstreet, and running over the unprotected 
precipitous side of the street. The plaintiff 
introduced in evidence two photographic views 
of the‘place where the injury occurred, one of 
them showing the stump in question. The 
introduction of these views was objected to 
by the defendant, the ground of objection be- 
ing that the photographs were not taken at or 
about the time of the injury, or when the 
things shown were situated as at that time, but 
that things were changed and shifted by in- 
terested parties and the photographs taken. 

The plaintiff had testified that a day or two 
after the injury he passed along the road, and 
that then the stump was not in the street, but 
had been rolled into a vacant lot; but he fur- 
ther testified that when the photographs were 
taken the stump had been brought back, and 
was in the same place that it had been in at 
the time of the accident. The lower court 
permitted the photographs to be exhibited to 
the jury, in connection with all the other evi- 
dence in the case, but stated that the jury 
were not to be bound by the photographs; 
that they might apply the evidence with them. 
On appeal, the Appellate Court of Indiana, 
by Black J. said: ‘‘There being evidence to 
the effect that there was no material change in 
the appearance of the place of the injury, and 
that the photographs correctly represented 
the place at the time of the injury, the lower 


9 Keyes v. State, 122 Ind. 527; Blair v. Pelham, 115 
Mass. 420; Cowley v. People, 83 N. Y. 464. 

10 City of Huntington v. Lusch (Ind. App.), 70N. 
E. Rep. 402. 
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court did not err in admitting the photographs 
in connection with the other evidence in the 
case.”’ 

In the case of Turner v. Boston’& M. R. 
Co.,!! being an action against the railroad 
company for injuries to an employee of another 
road from getting his foot caught in an un- 
blocked frog, a photograph taken shortly after 
the accident, when there had been no change 
in the condition of the frogs, the verification 
of which had been waived, was held admis- 
sible to show that other frogs in the vicinity 
were unblocked, where evidence had been 
given on the part of defendant, from which it 
could be inferred that allthe frogs were kept 
blocked, as well as that at which the accident 
happened. 

In a Michigan case,!? photographic views 
of premises alleged to have been injured by 
ebstructing plaintiff’s right of drainage, taken 
over a year after the cause of action arose, 
were held to be inadmissible in evidence, in 
the absence of proof of their accuracy. 

In a Connecticut case,!* photographs of a 
railroad crossing at which a person was killed, 
after they were shown to be correct represen- 
tations of the crossing and its surroundings, 
were admitted in evidence, although there had 
been a change in the appearance of the lo- 
cality made by the fall of leaves from the trees ; 
as this was held to be open to explanation. 
But in an Illinois case,'* photographs of the 
locality where a person was killed on a railroad 
crossing were rejected, the court holding that 
as one of the material questions was whether 
or not a view of the train which killed the de- 
ceased was obstructed by box ears standing 
on a side track and by other objects, and it 
appeared that the photographs were taken 
two months after the accident by a mere 
amateur photographer, and that the leaves 
had fallen from the trees in the meantime. 

Pnotographs of Persons and Things. —In a 
Pennsylvania case,'® where the mutilated 
body was found, the witness was allowed to 
testify that the face resembled a photograph 
of a person alleged to be the one found, though 


| Turner y. Boston & M. R. Co., 158 Mass. 261. 

12 Liedlein y. Meyer (Mich.), 55 N. W. Rep. 367, 95 
Mich, 586. 

13 Dryson v. New York R. R. Co., 57 Conn. 9. 

14 Cleveland, C. C. & St. L. R. Co. v. Monaghan, 140 
Il. 474. 

15 76 Pa, 340. 





he had not known tke man before death. 
But this case has been doubted in some re- 
spects, as being an extreme application of the 
rule. 

An interesting application of the rule is 
seen in a Massachusetts case, where a photo- 
graph of a person accused of larceny showing 
that he wore side whiskers, was held to be 
admissible in evidence in rebuttal of witnesses 
for the defendant, who testified that he had 
not worn them since a time prior to the taking 
of the photograph, the question as to whether 
it was sufficiently verified being for the trial 
justice. 

In a United States case, the same being a 
trial for the importation of women for the pur- 
poses of prostitution, photographs of the 
women alleged to have been imported, found 
in the possession of the defendant, were held 
to be admissible.!*® 

In the case of Mc Clurg v. Brenton,!? which 
was an action to recover damages for an alleg- 
ed unlawful search of the plaintiff’s premises, 
photographs of hounds used in tracking alleged 
criminals, were held not to be admissible in 
evidence. The court said: ‘‘As a seal to 
this eulogium, the witness produced photo- 
graphs of the hounds, which were admitted 
in evidence. The particular point in contro- 
versy which these portraits were intended to 
illuminate is not pointed out by counsel, and 
our unaided efforts in that direction have 
proved fruitless. The testimony should have 
been excluded.’’ 

In the case of Alberti v. Railroad Com- 
pany,'® which was an action for the recovery 
of damages fora personal injury, the plaintiff’s 
counsel offered in evidence a photograph of 
the plaintiff, showing the manner in which his 
limbs had been contracted. This photograph 
was admitted as evidence, after the testimony 
of a doctor, who testified that the photograph 
was taken in his presence, and that it cor- 
rectly represented the condition of the limbs. 

In criminal cases, photographs of wounds 
have been uniformly held to be admissible 
upon proper identification. ' ° 


16 United States v. Pagliano, 53 Fed. Rep. 1001. 

17 McClurg v. Brenton, 123 Iowa, 368, 

18 Alberti vy. R. R. Co. (N. Y.), 6 L. R. A. 765. 

19 Franklin y. State, 69 Ga. 42, 47 Am. Rep. 748; 
People vy. Fish, 125 N. Y. 136, where photographs of 
the head and neck of the murdered man, showirg the 
wound, when proved to be true representations of the 
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In bastardy cases, there is some dispute as 
to whether photographs of the putative father 
and of the child could be admitted, for the pur- 
pose of showing the likeness of the parent and 
child. In a Kansas case,?° a photograph of the 
putative father when he was dead, when proved 
to be good likeness of him, was held admis- 
sible in evidence on an issue of paternity, for 
the purpose of comparison with the child in 
court. 

In the caseof Re Jessups Estate,?! the 
court while holding that photographs of a 
putative father and an illegitimate child were 
not inadmissible for the purpose of showing 
resemblance between the two, remarked, that 
they were entitled to but little weight since, 
‘‘oreat dissimilarity between kindred, and 
strong resemblances between strangers are 
matters of every day observation.’’ It seems 
that many of the courts receive this kind of 
evidence with caution, for the reason stated 
by the California court. 

Stereoscopic Views.—When additional in- 
struction is afforded thereby, it is permis- 
sible to use either photographs which are on 
an enlarged scale than the originals, or 
stereoscopes and stereoscopic views. 

In an Illinois case,?? a sterescopic view of 
a bridge and embankment was held to be ad- 
missible to show the need of a railing along 
the embankment. The photographer in that 
case testified that the view was correct, and 
that the process of taking the view was the 
same as in photography. And another photo- 
grapher testified that the effect when the view 
was properly taken, and the picture was 
looked at througn the the glass, was that of 
nature viewed with the eyes. 

In the case of German Theological School 
v. Dubuque,?*® which was an action for dam- 
axes caused by an overflow of water, the court 
admitted s'ereoscopie views of the property 
injured by the water, for the purpose of show- 
ing the condition of the property after the al- 
leged injuries, for the purpose of establishing 
the amount of damages. 


location of the wound, were held admissible. 45 N. 
Y. 215; 128 Ind. 97. 

20 Shorten v. Judd, 56 Kan. 48. 

21 Re Jessups Estate, 81 Cal. 408, 6 L. R. A. 594. 

22 Rockford v. Russell, 9 Ill. App. 229. 

33 German Theological School v. Dubuque, 64 Lowa, 
736. 





X-Ray Photographs.—The courts of this 
country have at all times been willing to open 
their doors to all well considered scientific 
discoveries, which would assist in the pre- 
sentation of the case, and which would facili- 
tate the arrival at the truth. For this reason 
photographs made by the cathode or X-ray 
process will be admitted as secondary evi- 
dence. 

One of the first courts to recognize and ad- 
mit such photographs as evidence was the Dis- 
trict Court of Colorado.?* In the able opinion 
of Lefevere, J., we find, ‘‘no science has 
made such mighty strides forward as surgery. 
It is eminently a scientific profession, alike 
interesting to the learned and the unlearned. 
It makes use of all science and learning. It 
has been of inestimable value to mankind. It 
must not be said of the law that it is so wedded 
to precedent that it will not lend a helping 
hand. Rather let the courts throw open the 
door to all well considered scientific discover- 
ies. Modern science nas made it possible to 
look beneath the tissues of the human body, 
and has aided surgery in telling of the hidden 
mysteries. We believe it to be our duty in 
this case to be the first, if you please, to so 
consider it, in admitting in evidence a process 
known and acknowledged as a determinate 
science.”’ 

Before the photographs will be admitted, 
the skill and competency of the one who took 
the picture may be inquired into, and its 
weight as evidence will depend to a great 
extent upon these circumstances. 

In a Tennessee case,” one for personal in- 
juries, the fact which the plaintiff wished to 
show in the development of his case was that 
the bones of his fractured legs had overlap- 
ped in healing, and to show this condition 
the court admitted in evidence an X-ray pho- 
tograph of that part of the injured legs. 

The Supreme Court of the State of Illinois 
recently decided a personal injury case, in 
which the question of the admissibility of X 
ray photographs was passed upon by that 
court.?® The plaintiff in the case alleged 
that he was injured while riding on defend- 
ant’s electric cars, as a passenger, by a collis- 


2429 Chi. Leg. News, 145. 

2 (Tenn.), 41 S. W. Rep. 445. 

26 Chicago, etc., Electric R. Co. v. Spencer (Ill.), 72 
N. E. Rep. 797; 12 Ency. of Pl. and Pr. 591; Par. 56 of 
the Practice Act (3 Starr & C. Ann. St. 1896, p. 3054.) 
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ion with another of defendant’s cars. The in- 
jury complained of consisted of a displacement 
of the heart, which had caused the walls of 
that organ to thicken. The court in allowing 
the evidence to go the jury said: ‘‘As the 
case may be again heard, it is necessary we 
should consider the insistence that the court 
erred in permitting the introduction in evi- 
dence of askiograph, or X-ray photograph, of 
a portion of the chest and the body of the 
appellee. The skiograph was made by an ex- 
pert who testified that he was an X-ray 
expert, and was regularly engaged in 
taking such photographs forphysicians ; 
that he took the negative from which 
the photograph was developed, and 
that he developed the photograph; and that 
it was an accurate and correct representation. 
It was intended to show by the skiograph 
that the appellee’s heart had been displaced, 
that the walls of that organ had become 
thick, and that an abnormally heavy tissue 
had formed on the walls of his heart. The 
testimony of the X-ray expert who had taken 
the skiograph tended to show thatthe picture 
correctly represented the condition of the 
heart of the appellee. 

Photographs taken by the X-ray process 
are admissible in evidence after proper pre- 
liminary proof of their correctness and ac- 
curacy has been produced. We think the 
testimony of the X-ray expert who made the 
skiograph was sufficient to justify the court 
in ruling that the picture should be admit- 
ted.’’ 

Subsequently in the trial of the same 
the defendant produced another X-ray expert 
in its behalf. The witness gave testimony 
tending to show that the skiograph had not 
been properly taken, and expressed the opin- 
ion that the picture was of little or no value 
as arepresentation of the heart and other 
portions of the body of the plaintiff. Upon 
the testimony of this witness the court said: 
‘*The lower court was not asked to exclude 
the picture beeause of this adverse criticism, 
nor do we think the motion to exclude should 
have been gr :nted had it been interposed.’’ 

It is the rule that the weight to be given to 
testimony of this kind, is a question solely for 
the jury. 

Under a statute of the state of Illinois au- 
thorizing ‘‘papers read in evidence, other 
than depositions’’ to ‘‘be carried from the 


2aSe, 











bar by the jury,’’ the highest court of that 
state held, that ‘‘papers in evidence’’ clearly 
embrace photographs or skiographs offered 
and received in evidence, and that they may 
be taken by the jury, on their retirement, to 
consider and determine the cause. 

In acriminal case in New York the prosecu- 
tion claimed that a bullet struck the victim in 
the jaw, and split, one piece being deflected 
into the jaw and the other piece into the back 
ofthe head. The defendant claimed that the 
piece lodged in the back of the victim’s head 
was not a fragment, but a whole bullet. To 
prove this, the defendant was allowed to in- 
troduce an X-ray photograph of the head 
and neck showing the lodgment of the bullet, 
and the testimony of the physician who took 
the photograph.?? 

The‘courts of many states have admitted X- 
ray photographs as illustrative evidence,” ® 
and the use of this new science, seems to be 
looked upon with favor by the courts. 

SumMNER KENNER. 

Huntington, Ind. 


2715 Med. Leg. J. 246. 

28 Mauch vy. Hartford (Wis.), 87 N. W. Rep. 817; De 
Forge v. R. R. Co., 178 Mass. 59: Jameson v. Weld, 93 
Me. 345; Tish v. Welker,5 Ohio Dee. §725; Miller v. 
Dumon (Wash.), 64 Pac. Rep. 804; 22 Am. & Eng. 
Ene. of Law (2d Ed.), 775. Instruective notes on the 
question of photographs as evidence are to be found 
in Bouvier’s Law Dictionary (Rawles Revision), on 
page 666, and in 36 L. R. A. 808, the latter being par- 
ticularly exhaustive. 


PUBLIC IMPROVEMENTS — ASSESSMENT 
UNDER AREA RULE—LACK OF BENEFITS 
AS DEPENDING ON USE OF PROPERTY. 

LOUISVILLE & NASHVILLE RAILROAD COM- 
PANY v. BARBER ASPHALT PAVING COM- 

PANY AND THE CITY OF LOUISVILLE. 
United States Supreme Court, April 3, 1906. 

The fact that the only use made of a lot abutting on 
astreet improvement is for arailway right of way 
does not make invalid, under U. 38. Const. 14th 
Amend., for lack of benefits, an assessment thereon 
for the grading, curbing, and paving, made under the 
area rule prescribed by Ky. Stat. §§ 2833, 2834. 

Mr. Justice Hoimes delivered the opinion of the 
court: 

This is a proceeding under the Kentucky Stat- 
utes, § 2834, to enforce a lien upon a lot adjoining 
a part of Frankfort avenue. in Louisville, for 
grading, curbing, and paving with asphalt the 
carriage way of that part of the avenue. The 
defendant, the plaintiff in error, pleaded that its 
only interest in the lot wasa right of way for its 
main roadbed, and that neither the right of way 
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nor the lot would or could get any benefit from 
the improvement, but, on the contrary, rather 
would be hurt by the increase of travel close to 
the defendant’s tracks. On this ground it set up 
that any special assessment would deny to it the 
equal protection of the laws, contrary to the 14th 
Amendment of the Constitution of the United 
States. It did not object to the absence of the 
parties having any reversionary interest, but de- 
fended against any special assessment on the lot. 
The answer was demurred to, judgment was ren- 
dered for the plaintiff, and this judgment was 
affirmed by the Kentucky court of appeals. 25 
Ky. L. Rep. 1024, 768. W. Rep. 1097. A writ of 
error was taken out, and the case brought to this 
court. It will be noticed that the case concerns 
only grading, curbing, and paving, and what we 
shall have to say is confined to a case of that sort. 
The state of Kentucky created this lien by a 
statute entitled ‘‘An act for the Government of 
Cities of the First Class.*’ Louisville is the only 
city of the first class at present in Kentucky, and 
the general principles of the act are taken ver- 
batim from the part of the charter of Louisville 
which was considered and upheld by this court 
in Walston v. Nevin, 128 U. S. 578, 32 L. Ed. 544, 
9 Sup. Ct. Rep. 192. But we take the statute as a 
general prospective law, and not as a legislative 
adjudication concerning a particular place and a 
particular plan, such as may have existed in 
Spencer v. Merchant, 125 U.S. 345, 31 L. Ed. 763, 
8 Sup. Ct. Rep. 921, and as was thought to exist 
in Smith v. Worcester, 182 Mass. 232, 59 L. R. A. 
728, 65 N. E. Rep. 40, referred to at the argument- 
The law provides in the case of original con- 
struction, such as thisimprovement was, that it 
shall be made at the exclusive cost of the adjoining 
owners, to be equally apportioned according to 
the number of feetowned by them. Inthe case 
ofasquare or subdivision of land bounded by 
principal streets, which the land including the de- 
fendant’s lot was held to be (see Cooper v. Nevin, 
90 Ky. 85, 138 8S. W. Rep. 841; Nevin v. Roach, 
86 Ky. 492, 499,5S. W. Rep. 546), the land is 
assessed half way back from the improvement to 
the next street. Act of 1898, chap. 48; Ky. Stat. 
§ 2833. Alien is imposed upon the land, and ‘*the 
general council, or the courts in which suits nay 
be pending, shall make all corrections, rules. and 
orders to do justice to all parties concerned.’ § 
2834. The principle of this mode of taxation 
seems to have been familiar in Kentucky for the 
better part of a hundred years. Lexington v. Me 
Quillan, 9 Dana, 513, 35 Am. Dee. 159. 
The argument for the plaintiff in error oscillates 
somewhat between the objections to the statute 
and the more specitic grounds for contending that 
it cannot be applied constitutionally to the present 
case. So far as the former are concerned they are 
disposed of by the decisions of this court. There 
Sa look of logic when it is said that special assess- 
ments are founded on special benefits, and that a 
law which makes it possible to assess beyond the 
amount of the special benefit attempts to rise above 





itssource. But that mode of argument assumes an 
exactnes; in the premises which does not exist. 
The foundation of this familiar form of taxation 
is a question of theory. The amount of benefit 
which an improvement will confer upon parti- 
cular land—indeed, whether it is a benefit at all 
—is a matter of forecast and estimate. In its 
general aspects, at least, itis peculiarly a thing 
to be decided by those who make the law. The 
result of the supposed constitutional principle is 
simply to shift the burden to a somewhat large 
taxing district,—the municipality,—and to dis- 
guise, rather than to answer,the theoretic doubt. 
Itis‘'dangerous to tie down legislatures too closely 
by judicial constructions not necessarily arising 
from the words of the constitution. Particularly, 
as was intimated in Spencer v. Merchant, 126 U. 
8. 345, 31 L. Ed. 763, 8 Sup. Ct. Rep. 921, it is 
important for this court to avoid extracting from 
the very general language of the 14th Amendment 
a system of delusive exactness in order to destroy 
methods of taxation which were well known when 
that amendment was adopted, and which it is 
safe to say that no one then supposed would be 
disturbed. It now is established beyond per- 
missible controversy that laws like the one before 
us are not contrary to the constitution of the 
United States. Walston v. Nevin, 128 U. 8. 578, 
32 L. Ed.544, 9 Sup. Ct. Rep. 192; French v. Barber 
Asphalt Paving Co., 181 U. 8. 324, 45 L. Ed. 879, 21 
Sup. Ct. Rep. 625; Webster v. Fargo, 181 U.S. 
394, 45 L. Ed. 912, 21 Sup. Ct. Rep. 623; Cass Farm 
Co. v. Detroit, 181 U. 8S. 396, 45 L. Ed. 914, 21 Sup. 
Ct. Rep. 644; Detroit v. Varker, 181 U.S. 399, 45 
L. Ed. 917, 21 Sup. Ct. Rep. 624; Chadwick v. 
Kelley, 187 U. 8. 540, 543, 544, 47 L. Ed. 293-295, 
23 Sup. Ct. Rep. 175; Schaefer v. Werling, 188 
U. 8. 516, 47 L. Ed. 570, 23 Sup. Ct. Rep. 449; 
Seattle v. Kelleher, 195 U.S. 351, 358, ante, p. 
44, 25 Sup. Ct. Rep. 44. 

A statute like the present inanifestly might lead 
to the assessment of a particular lot for a sum 
larger than the value of the benefits to that lot. 
The whole cost of the improvement is distributed 
in proportion to area, and a particular area might 
receive no benefits at all, at least if its present and 
probable use be taken into account. If that 


possibility does not invalidate the act, it would be 
| surprising if the corresponding fact should invali- 


date an assessment. Upholding the act as embody- 
ing a principle generally fair and doing as nearly 
equal justice as can be expected seems to import 
that if a particular case of hardship arises under 
itin its natural and ordinary application, that 
hardship must be borne as one of the imper- 
fections of human things. And this has been 
the implication of the cases. Davidson v. New 
Orleans, 96 U.S. 97, 106, 24 L. Ed. 616, 620; Mat- 
te v. District of Columbia, 97 U.S. 687, 692, 
24 L. Ed. 1098, 1100; Parsons v. District of Colum- 
bia. 170 U.S. 45, 52, 55, 42 L. Ed. 943, 946, 947, 18 
Sup. Ct. Rep. 521; Detroit v. Parker, 181 U. S. 
399, 400, 45 4 Ed. 917,921, 21 Sup. Ct. Rep. 624; 
Chadwick v. Kelley, 187 U. S. 540, 544, 47 L. Ed: 
293, 294, 23 Sup. Ct. Rep. 175. 
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But in this case it is not necessary to stop with 
these general considerations. The plea plainly 
means that the improvement will not benefit the 
lot, because the lot is occupied for railroad pur- 
poses and will continue so to beoccupied. Com- 
pare Chicago, B.& Q. R. Co. v. Chicago, 166 U. 
S. 226, 257, 258, 41 L. Ed. 979, 992, 17 Sup. Ct. Rep. 
581. That apart from the specific use to which 
this land is devoted. landina good-sized city 
generally will get a benefit from having the 
streets about it paved. and that this benefit 
generally will be more than the cost, are propo- 
sitions which. as we already have implied, a 
legislature is warranted in adopting. But, if so, 
we are of opinion that the legislature is warranted 
in going one step further and saying that onthe 
question of benetit or no benefit the land shall be 
considered simply in its general j:elations and 
apart from its particular use. See Lllinois C. R. 
Co. v. Decatur, 147 U.S. 190, 37 L. Ed. 132. 13 Sup. 
Ct. Rep. 293. On the question of benefits the 
present use is simply « prognostic, and the plea 
of prophecy. If an occupant could not escape by 
professing his desire for solitude and silence, the 
legislature may make a similar desire fortified 
by structures equally ineffective. It may say that 
it is enough that the land could be turned to pur- 
poses forwhich the paving would increase its 
value. Indeed, it isapparent that the prophecy 
in the answer cannot be regarded as absolute. even 
while the present use of the Jand continues: for 
no one can say that changes might not make a 
station desirable at this point; in which case the 
advantages of a paved street could not be denied. 
We hre not called on to say that we think the as- 
sessments fair. But we are compelled to declare 
that it does not go beyond the bounds set by the 
14th Amendment of the Constitution of the United 
States. 

Judgment affirmed. 

Mr. Justice Harlan, not baving been present at 
the argument, took no part in the decision. 

Mr. Justice White and Mr. Justice Peckham 
dissent. 

Nore.—Recent Causes on Construction and Validity 
of Special Taxes for Street Improvement.—The Su- 
preme Court of the United States has laid down the 
rule now everywhere recognized that the legislature, 
in the exercise of the right of taxation, has authority 
to direct the whole, or such part as it may prescribe, 
of the expenses of a highway improvement, to be as- 
sessed upon the owners of lands benefited thereby. 
Bauman vy. Ross, 167 U. 8.548, 17 Sup. Ct. Rep. 966. 
This court further held, in the case just cited, tkat 
the class of lands to be assessed may be either de- 
termined by the legislature itself by defining a terri- 
torial district, or by other legislation, or it may be 
left by the legislature to the determination of commis- 
sioners, and be made to consist of such lands, and 
such only, as they should decide to be benetited, and 
that the rule of apportionment among the parcels of 
land benefited also rests within the discrotion of the 
legislature, and may be directed to be in proportion 
to the position, the frontage, the area, or the market 
value of the lands, or in proportion to the benefits as 
estimated by commissioners; and further that it is 








| 
| 
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no objection tothe statute thatthe owner of lands 
assessed for benefits under one proceeding will be left 
liable to be assessed anew under future proceedings 
for establishing other highways in other subdivis- 
ions. Thus as far as the federal courts are concerne¢ 
the proper constructton of special street improve- 
ment taxes is not open to much controversy. Inthe 
case of Lombard v. West Chicago Park Commission- 
ers, 181 U.S. 33,21 Sup. Ct. Rep., the same court 
holds that where aspecial assessment to pay fora 
particular work has been held to be illegal, a subse- 
quent authority, given to make a new special assess- 
ment to pay for the completed work is not violative of 
the constitution, prohibiting any state denying to any 
person within its jurisdiction, the equal protection of 
laws. Andin Kelly v. Chadwick, 187 U. S, 54,28 Sup. 
Ct. Rep. 175, affirming same case 104 La. 719, it was 
held by the same high authority that a statute under 
which three-fourths of cost of paving a city street 
may be assigned upon abutting property in propor- 
tion to foot frontage, such assessment to be a lien 
thereon, was not obnoxious to the fourteenth amend- 
ment of the federal constitution. Chadwick y. Kelly, 
187 U. 8. 540, 28 Sup. Ct. Rep. 175. 

Cases in the state courts haye been very numerous 
of late years evidencing the bitter spirit in which the 
right of special assessments for public street im- 
provements are contested. The constitutional feat- 
ure so faras the federal constitution is concerned, 
has been definitely determined by the federal courts. 
But, so far as the provisions in the various state con- 
stitutions are concerned, the courts have still much 


to do in determining the many ingenious argu- 
ments advanced. We desire to note the latest 


decisions on this point. Thus, it has been held that 
a statute relative to street improvements in towns and 
cities is not unconstitutional for the reason that no 
right of appeal was given inthe case of towns while 
such right is given in cities. Deane vy. Construction 
Co., 161 Ind. 371, 68 N. E. Rep. 686. Soalso it bas 
been held that the special assessment of property for 
local improvements was not within the meaning ofa 
provision ina state constitution, requiring an equal 
rate of assessment and taxation. Kadderly vy. City of 
Portland, 44 Oreg. 118, 75 Pac. Rep. 222. 

Also as to a proper construction of such assess- 
ments have the decisions been numerous and interest- 
ing. Thus, as to the nature of the imprevements 
made or contemplated, it has been held that the fact 
that astreet has been previously improved does not 
deprive the city ofauthority to require it to be im- 
proved again at the expense of abutting property 
owners. Lux & Talbott Stone Co. y. Donaldson 
(Ind.), 68 N. E. Rep. 1014. See also Wymond vy. 
Asphalt Paving Co., 25 Ky. Law Rep. 1185, 77 S. W. 
Rep. 203. [tis generally the rule, however, that almut- 
ting owners are not liable for repairs. Nevertheless, 
where the repairs made practically amount to a re- 
construction of the entire street, the abutting owners 


are liable and may be specially assessed. Barber 


Asphalt Paving Co. vy. Muchenberger (Mo. App.), 78 
Ss. W. Rep. 280. 
Again, many cases of construction turn on the 


proper determination of the nature and location of 
the property liable for special assessments. Thus it 
is well settled, by the recent decisions, that a railroad 
right of way is liable to special assessment for street 
improvements. Orth v. Park & Co., 25 Ky. Law Rep. 
1910, 79 S. W. Rep. 206; L. & N. R. R. Co. v. Paving 
Co., 25 Ky. Law Rep. 1024, 76S. W. Rep. 1097; Chat- 
ham County Comrs. v. Railroad, 133 N. Car. 216, 45S 
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E. Rep. 566. But it has been held that where a cer- 
tain lot did not abut on a street for the paving of 
which assessments were made, but was separated 
from such street by railroad tracks, and was used as 
a freight teamyard, and the entrance to which was 
not from the street which had heen improved, a find- 
ing that it was not benefited by the paving of the 
street was proper. Jonesy. City of Chicago, 206 III. 
374, 69 N. E. Rep. 64. Soalso it has been held that 
where a sewer is constructed in part across private 
property, sothat it is inaccessible to the lot assessed 
for benefits without a trespass on such property, such 
assessment must have been made through fraud or 
demonstrable mistake of fact, and cannnot be sus- 
tained. State v. District Court, 90 Minn. 540, 97 N. 
W. Rep. 425. 

In considering special assessments the general rule 
is that the inquiry as to benefits is to what extent the 
market value of the premises will be enhanced by the 
improvement. Chicago Union Traction Co. v. City 
of Chicago, 204 Ill. 3638, 68 N. E. Rep. 519. In this 
case it was also determined that the determination of 
benefits is not limited by the benefit conferred for the 
particular use to which the property is then put. 

It is also the rule, sustained by the recent authori- 
ties, that in the absence of fraud, or such gross mis- 
take as to preclude sound judgment, the determina- 
tion of a city counsel as to what property is specially 
benefited by an improvement ordered is conclusive 
for the purpose of assessment to pay for it. Beck vy. 
Holland, 29 Mont. 234, 74 Pac. Rep. 410. ‘ 


JETSAM AND FLOTSAM. 








RENT CLAIMED BY DIFFERENT PARTIES. 

We read in the Solicitors’Journal that a street in 
the northern suburbs of London is called ‘“The Happy 
Land,” because many of the people who live there 
have paic no rent fortwo years. This is said to be 
owing to a dispute between the ground landlord and 
lessees, each party giving notice to the tenants in pos- 
session not to pay rent tothe opposite party, a direc- 
tion which has been cheerfully obeyed. But it is at 
least doubtful whether our law would afford an ade- 
quate remedy to any one of these tenants who ac- 
knowledged his liability for rent, and wished to dis- 
charge it as soon as possible. It may be said that he 
might obtain relief by way of interpleader. Butinter- 
pleader proceedings are not in good repute. **Prob- 
ably the best course,” says the Solicitors’ Journal, 
‘would be for the tenant to give notice that he should 
pay the rent to his immediate landlord unless, within 
a time specitied, soine legal procedings were taken to 
restrain him from making the payment.” 

MILK DEFICIENT IN FAT WILEN TAKEN FROM THE 
COW AS VIOLATING STATUTE PRESCRIBING THAT 
MILK SHALL CONTAIN A CERTAIN PERCENTAGE OF 
FAT. 

It seeins somewhat hard upon a vendor of milk to 
convict him of selling a spurious article when in fact 
he sells the milk just in the same state as it comes 
from his cows. That, however, was what happened 
in the ease of Smithies v. Bridge (1902), 2 K. B. 13, 66 
J. P. 740, and when one remembers that the quality 
of milk given by a cow can be considerably altered by 
the way in which the cow is treated, it seems only 
right that the public should be protected from per- 
sons who tamper with the cows instead of tampering 
with the milk. It is known, for example, that a cow 





kept in a close, stuffy shed will give more milk than 
one kept in a shed which «is well ventilated, although 
the quality of the former may be much inferior. 

Of course cases may occur in which the milk pro- 
duced by a cow is of poor quality, although nothing 
has been done intentionally to bring about this state 
of affairs. It might also happen through the incompe- 
tence or ignorance of the cowkeeper. It is a somewhat 
difficult question to determine as to when a vendor of 
milk should be made liable if he sells inferior milk, 
and this question, according to the latest decision of 
the high court, is to be determined by the justices. 
That decision was given in Wolfenden v. McCulloch 
( Times, the 8th of April, 1905), which will be reported 
fully in these columns in due course. 

It will be remembered that the question of a stand- 
ard for milk was much discussed in 1900, and that a 
departmental committee of the board of agriculture 
sat during that year to inquire into the matter. By the 
Sale of Food and Drugs Act, 1899, sec. 4, that board had 
been given power to make regulations **fcr determin- 
ing what deficiency in any of the normal constituents 
ofgenuino milk . . shall for the purposes of the 
Sale of Food and Drugs Acts raise a presumption 
until the contrary is proved that the milk is not gen- 
uine,” and analysts were to have regard to such regu- 
lation in certifying the results of an analysis. It will 
be seen that the standard was not to be an absolute 
one, but merely such a standard as raised a presump- 
tion against the vendor. If he could show that the 
milk was genuine and had not been tampered with, 
he was not liable to be convicted, although the milk 
was substantially below the standard. 

In pursuance of the power given by the above sec- 
tion the bvard of agriculture, in August, 1901, pub- 
lished certain regulations known as the Sale of Milk 
Regulations, 1901. By these, the standard of new milk 
was fixed as milk which contained 3 per cent of milk 
fat, and 8.5 per cent of milk solids other than milk fat. 
If the fat or solids were below these respective per- 
centages, the milk was presumed not to be genuine by 
reason of the abstraction therefrom of these ingredi- 
ents or the addition of waterthereto. The case of the 
milk not being genuine by reason of the treatment of 
the cows was not referred to in the regulations, al- 
though the act itself is wide enough to cover sucha 
case. As the law has been laid down this omission 
seems immaterial. 

It was considered at the time that these limits were 
very low, and that they represented a poor quality of 
milk. Indeed, the majority of the departmental com- 
mittee recommended a higher limit for fat, namely, 
3.25 per cent, but the lower figure was adopted in 
order that the farmer should not suffer any injustice 
if the quality of his milk should vary by reason of va- 
riations in the weather or in the food of his cows. 
Unfortunately this low limit has led unscrupulous 
milk dealers to dilute their new milk either with water 
or with skimmed milk, so that it frequently happens 
that the purchaser obtains anything but the genuine 
article. Good new milk should contain at least 3.5 per 
cent of fat and about 8.7 per cent of other solid mat- 
ter, and good cows frequently give milk with fat and 
solids largely above these proportions. 

In Smithies v. Bridge, supra, the milk contained 
only 2.9 per cent of fat, but it was proved that the 
milk had not been adulterated or tampered within an \ 
way. The small percentage of fat was explained as 
being due to the fact that there ‘had been an interva ~ 
of sixteen hours between the two milkings. The 
owner of the cows was in the habit of milking them at 
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12 noon and at 4 o’clock in the morning, and the milk 
in question was obtained at the 4 o’clock milking. It 
was said that owing to the length of this interval a 
portion of the fat was absorbed by the cows. The de- 
fendant in that case was proceeded against for selling 
an article not of the nature, substance and quality de- 
manded, contrary to the Sale of Food and Drugs Act, 
1875, sec. 6. The justices were of opinion that the 
article was not of the quality demanded, and they con- 
victed the defendant, who was the vendor of the milk; 
but he was not the owner of the cows. He appealed 
te quarter sessions, and that court were also of opin- 
ion that an offense had been committed. On the state- 
ment of a special case to the high court, Lord Alver- 
stone, C.J., and Channell, J., upheld the conviction, 
but Darling, J., dissented. The majority of the court 
were of opinion that there was evidence upon which 
the justices could hold that the liquid, although direct 
from the cow, was not of the nature, substance and 
quality demanded. Channell, J., suggested, for ex- 
ample, that if a cow were ill it might produce a liquid 
which was not of the normal strength and richness of 
milk. In such a ease the cow was producing a liquid 
which was not in fact milk, because it did not contain 
the constituent parts of milk. 

In Wolfenden v. McCulloch, supra, the facts were, 
to some extent, similar, but the period between the 
milkings was fourteen hours instead of sixteen as in 
the other case, and it was shown to be the custom of 
the neighborhood to milk the cows at the same times 
as the defendant had done. The percentages of fats 
and solids were also higher, the fat being 2.81 and the 
other solids being 8.94, so that the deficiency of cream 
was not much below the standard fixed by the board 
of agriculture, while that of the other solids were 
above that standard. The justices were of opinion that 
the interval in the milking quite sufficiently accounted 
for this deficiency, and they were of opinion that there 
had been no adulteration of or abstraction from the 
milk. They considered, however, that they were bound 
by the above decision in Smithies v. Bridge, supra, and 
that they were bound to convict, and they did so ac- 
cordingly. Lookin ¢ at that casein the hurried manner 
that is almost inevitable during the hearing of a case it 
is not surprising that they should have come to that 
opinion. Butif the judgments are examined earefully 
it will be seen that the decision merely amounted to 
this, namely, that justices could, on sufficient evi- 
dence, find that an offense had been committed under 
section 6 of the Sale of Food and Drugs Act, 1875, al- 
though in faet there had been no adulteration or ab- 
straction, but not that they were bound so to find. As 
Lord Alverstone explained in his judgment in the 
later case, what he decided in the earlier one was that 
it was open to the magistrates to consider, on the evi- 
dence, whether the article sold as milk was of the 
nature, quality and substance demanded, and they 
eould consider this whether the milk had been tam- 
pered with or not. In Wolfenden v. McCulloch, supra, 
the justices did not consider this question, and the 
divisional court came to the conclusion that if they 
had considered it they would have decided in favor of 
the defendant. That being so, the court did not send 
the case back to the justices to rehear; but allowed 
the appeal and quashed the conviction. 

We may summarize the state of the law as follows: 
If the analyst certifies that milk contains less than 3 
per cent of fat and 8.5 per cent of ether solids, there 
is a presumption thatthe milk has been adulterated 
or that there has been an abstraction of cream. This 


presumption ¢#n Ce rebutted by showing that the milk 











has not been tampered with. But notwithstanding 
this evidence it is still open to the justices to convict 
if they think that for any other reason the alleged milk 
is not of the nature, substance and quality demanded. 
On the other hand, if the prosecution could in fact 
show that the milk had been watered, or the cream 
abstracted, the defendant would have a good answer 
to a complaint against him under section 6 of the 
Sale ef Food und Drugs Act, 1875, if he could show 
that the milk was up to the low standard of the board 
of agriculture. This is rather a paradoxical state of 
matters, but some escape from it may be found in 
section 9 of the above act. The law as it stands at 
present is by no means unfavorable to the vendor, 
even if he should oecasionally be convicted of selling 
the milk as it came from the cow. — Justice of the 
Peace (London). 








HUMOR OF THE LAW. 





Native: See those two men standing over there on 
the corner? 

Stranger: Yes; what about them? 

Native: They are professional highwaymen. 

Stranger: What are you giving me? 

Native: Facts, sir. One is a lawyer, and the other 
is a doctor, so it’s a case of your money or your life. 


“So you were not only not satistied with eating a 
dinner at this man’s restaurant and not paying for it, 
but you must also carry off his spoons!” 

‘Phat is true, your honor, but I took the spoons 
from honest motives.” 

**Honest motive, how is that!’’ 

“Why, you see, I had to pawn them so that 1 could 
get money to pay for the dinner.”’ 


The prosecuting attorney of Ray County, Missouri, 
writes us that some days ago he hada negro lass who 
wanted “A warrant for her gentleman friend, for hit- 
ting her widarock.” Ie asked her all about the case 
and let her rest for a moment and turning to her, 
asked, ‘‘What part of your anatomy did he hit you 
on?” “He neber hit me on my anatomy, was the in- 
dignant reply,” ‘‘he hit me on the shoulder.” 


A story, never before printed, of the late Lord 
Coleridge reaches us from a correspondent, says the 
Westminster Gazette. For the benetit of non-sport- 
ing readers it should be expained that a dog when 
exhibited is said_to be ‘‘on the bench,” or ‘*benched.” 
At the trial of an action for damages for running over 
a sheep dog, : winner of many prizes, counsel for de- 
fendant was anxious to prove that the dog had “thad 
his day,” and that damages should be nominal. Un- 
fortunately, Lord Coleridge, who was trying the case, 
had dropped off tosieep, and the evidence was being 
wasted. Counsel’s one chanee was to canse sucha 
laugh it court as would wake the judge. So, gradu- 
ally raising bix voice, he asked one of the plaintiff’s 
witnesses, ‘ls it not your experience as an exhibitor 
that when an old dog has taken his place regularly on 
the bench for many years he gets sleepy and past his 
work?” Amid the roars of laughter which ensued 
Lord Coleridge woke up with a start, and judg- 
ment was eventually given for the defendant. 
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There is a tradition that an Irish individual, named 


3. ADVERSE POSSESSION— What Constitutes.—Adverse 
pe ion is a possession in opposition to the true title 





and entitled Hon. Dennis Quinn, used to disp 

justice in the brown stone building at the corner of 
Center and Chambers street, New York. In an action 
for breach of a contract of sale, it was meritoriously 
set up for the defendant that the case fell within the 
statute of frauds. ‘But,’? explained Dennis, “there 
is no fraud in this case.”? ‘*Permit me,’ replies 
the counsel, “to quote the statute,” and he 
proceeded to do so. ‘Yis’” rejoined Dennis, 
‘imported, as I have been given to understand, 
into our statute books from England, and calculated 
to disturb and shatter all confidence between man 
and man, as if a man couldn’t make a lawful bargain, 
if, owing tothe poverty ofthe parents, he hadn’t 
learned to write. Sor, Ioverrule the statute of 
frauds. Niver plead it again in this court if you ex- 
pect be heard.” 





A Worcester member of the bar unconsciously aided 
in the perpetration of a joke on himself. The ‘Post’ 
of that city says that a lawyer who had been retained 
as counsel by one of the prisoners at the Summer 
street jail, went to that institution the other morn- 
ing and before leaving his office he wrote on a piece 
of paper and hung on the outside door of his office, 
“At the Summer street jail; will return as soon as 
possible.’ Some wag passing through the corridor 
near the office saw the sign and added a few words 
toit. The sign then read: ‘‘At the Summer street 
jail; will return as soon as possible, not less than six, 
nor more than nine months. Please wait.” 
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1, ABATEMENT AND REVIVAL—Action on Tax Bills.- An 
action by a city to recover taxes against one who had 
created a mere dry or naked trust of her real estate and 
against the trustee held not abated by the trustee’s 
death.—City of Louisville v. Anderson, Ky., 84S. W. Rep. 
573. 

2. ADVERSE POSSESSION—Possession by Two Parties. 
—One entering under a junior title, land in constructive 
possession of the owner of the older title, held to ac- 
quire possession only to the extent of his actual inclos- 
ure.—Cuyler v. Bush, Ky., 84 8. W. Rep. 579. 





and real owner, and implies that it commenced in wrong 
and is maintained against right.—Swope v. Ward, Mo., 
84 8. W. Rep. 895. 

4. APPEAL AND ERRoR—Absence of Bill of Exceptions 
—In the absence of a bill of exceptions, an assignment 
thatthe conviction is in violation of law capnot be 
considered.—Reeves y. State, Tex., 84 S. W. Rep. 593. 


5. APPEAL AND ERROR—Action on Alimony Bond.—In 
an action on a bond given to secure alimony, the amount 
involved to determine the jurisdiction of the appellate 
court, is the actual damage sustained by the breach.— 
Burnside v. Wand, Mo., 84S. W. Rep. 995. 2 

6. APPEAL AND ERROR—Dismissal of Appeal—Effect.— 
The dismissal of an appeal from an order is not an 
affirmance of the order, so as to give it any validity 
which it otherwise did not have.—Sullivan v. Gage, Cal., 
79 Pac. Rep. 537. 

7. APPEAL AND ERROR— Instructions. — Defendant, 
having merely excepted to the charge as given, held not 
entitled to complain of refusal and omission of further 
instructions.—Hathaway v. Goslant, Vt., 59 Atl. Rep. 
835. 

8. APPEAL AND ERROR—Motion to Strike Testimony.— 
Where, on appeal, the ruling on a motion to strike testi- 
mony does not appear, it will be presumed to have been 
in favor of the successful party.—Rickert v. Pollock, 92 
N. Y. Supp. 89. 

9, APPEAL AND ERROR—Verdict —Conflicting Testi- 
mony.—Where there is a substantial conflict in the evi- 
dence on the material issues involved, the verdict of 
thejury must stand.—Watson v. Molden, Idaho, 79 Pac. 
Rep. 503. 

10. APPEAL AND ERROR—Witness—Refreshing Memory. 
—In an action for broker’s services, defendant held not 
prejudiced by a ruling permitting a witness to refresh 
his memory from his testimony given ona former trial. 
— Hart v. Maloney, 91 N. Y. Supp. 922. 

11. ASSAULT AND BATTERY—Aggravated Assault.—On a 
prosecution for assault with a pistol, defendant held 
entitled to an instruction that he was not guilty of 
an aggravated assault, unless the pistol as used was a 
deadly weapon.—Hardin vy. State, Tex., 84 Ss. W. Rep. 
591. 

12. ATTORNEY AND CLIENT—Compensation—Rea: ble 
Fee.—In the absence of an agreement as to the amount 
of an attorney’s compensation, he is entitled to the rea- 
sonable value of his services.—_Lempsey v. Wells, Mo., 
848. W. Rep. 1015. 

13. ATTORNEY AND CLIENT—Fiduciary Relations—Fair- 
ness of Transaction.—Attorney held to have dealt with 
his client as an attorney, and to be subject to the rule 
requiring attorneys to affirmatively show the fairness of 
transactions with their clients.—Bingham y. Sheldon, 91 
N. Y. Supp. 917. 

14. ATTORNEY AND CLIENT—Order Reducing Costs.— 
Where, after costs were paid to an attorney, an order was 
made reducing them, the attorney held not liable for 
the excess, if he had paid them out for the client or re- 
imbursed himself for payments made.—Rickert v. Pol- 
lock, 92 N. Y. Supp. 89. 

15. BANKRUPTCY — Discharge — Individual Note of 
Partner.—A judgment on a note for a firm debt, though 
signed only by the partners individually, held within the 
discharge in bankruptcy of the partners from debts 
provable against the partnership estate. — Young v.°* 
Stevenson. Ark., 84S. W. Rep. 623. 

16. BANKRUPTCY—Fraudulent Transfer of Property.— 
A transfer of a debtor’s assets to a corporation held not 
in fraud of the bankruptlaw.—In re A. L. Robertshaw 
Mfg. Co., U. 8. D. C., W. D. Pa., 133 Fed. Rep. 556. 

17. BANKRUPTCY—Homestead—Effect of Vischarge.— 
After a debtor has been discharged in bankruptcy, a 
debt contracted before the adoption of the state home- 
stead exemption act, B. &C , Comp. § 221, cannot be en- 
forced in equity against the homestead set apart in the 











416 


CENTRAL LAW JOURNAL. 





No. 21 








bankruptcy proceedings.—Groves v. Osburn, Oreg., 79 
Pac. Rep. 500. 

18. BANKRUPTCY — Jurisdiction of Proceedings.—The 
court of bankruptcy in Kansas held to have jurisdiction 
of proceedings against both a Kansas and an Oklahoma 
corporation owned and managed by the same persons, 
and whose business was so intermingled that it wus im- 
possible to separate it, making it necessary that the two 
estates should be administered together by the same 
court; petitions having been first filed against both com- 
panies in that district —ZJn re Southwestern Bridge & 
Iron Co., U. 8. D. C., D. Kan., 133 Fed. Rep. 568. 


19. BANKRUPTCY — Plenary Action by Trustee. — The 
judgment rendered in an action at law brought bya trus- 
tee in bankruptcy in a District Court of the United States 
to recover property, under the jurisdiction conferred 
by Bankr. Act, is reviewable by the Circuit Court of Ap- 
peals in the exercise of its general appellate jurisdiction 
on writ of error, but not by appeal.—Delta Nat. Bank v. 
Easterbrook, U. 8. C. C. of App., Fifth Circuit, 133 Fed. 
Rep. 521. 

20. BANKRUPTCY—Specifications of Objections.—Speci- 
fications of objection to a discharge on the ground that 
the bankrupt has obtained property oncredit upona 
materially false statement in writing must set out the 
false representations and give the name of the party de- 
frauded.—In re Levey, U. 8S. D.C.,N.D.N. Y., 133 Fed. 
Rep. 572. 

21. BANKRUPTCY — Voidable Preference. — Evidence 
considered, and held insufficient to show that a creditor, 
to whom the debtor transferred property while insolvent 
and within four months prior to his bankruptcy, had 
reasonable cause to believe him insolvent at the time, 
or that he intended to give a preference, so as to entitle 
the trustee to recover the property.—Turner v. Fisher 
U.S. D.C., D. Cal., 183 Fed. Rep. 595. 

22. BANKS AND BANKING—Fraud—Insolvent Bank.—In 
an action against bank directors for permitting deposits 
with knowledge of the bank’s insolvency, an instruction 
that plaintiff could not recover unless defendants were 
guilty of bad faith ‘amounting to fraud” held error.— 
Nathan v. Uhlmann, 92 N. Y. Supp. 13. 

23. BILLS AND NoTES—Action by Indorser.—Maker held 
liable to indorser paying note, though note was not pro- 
tested.—McGowan Vv. Hover, 91 N. Y. Supp. 892. 

24. BILLS AND NOTES—Admission of Evidence.—In an 
action on a note for borrowed money by the assignee, 
where defendant claimed that she never signed the note, 
evidence of the payee’s poverty at a certain time soon 
after it was given is inadmissible; the note having been 
assigned before that date.—Mi'ler v. Stebbins, Vt., 59 
Atl. Rep. 844. 

25. BILLS AND NOTES—Demand—Right to Sue.—Holder 
of certain notes held entitled to enforce a provision for 
attorney’s fees, suit having been begun for the collection 
of the notes, though the maker was ready to pay on de- 
mand.—Dieter v. Bowers, Tex., 84 8. W. Rep. 847, 


26. BILLS AND NOTES—Indorsement for Collection.— 
An indorsee of a note “for collection” takes the same 
subject to all equities existing between his indorser and 
the maker.—Smith v. Bayer, Oreg., 79 Pac. Rep. 497. 

27. BROKERS—Authority — Action for Commission.— 
Written authority to offer property for sale, as required 
by Laws 1901, p. 312, ch. 128, held not necessary, where 
the contract of the broker is with the purchaser of the 
property.—Friedman vy. Bittker, 91N. Y. Supp. 896. 

28. CARRIERS—Liability for Willful Acts of Conductor. 
—An instruction that a carrier was not liable for a pas- 
senger’s death, caused by an altercation with the con- 
ductor, who followed the passenger as he was attempting 
to alight,and shot him on the sidewalk, held error.— 
O’Brien v. St. Louis Transit Co., Mo., 84 S. W. Rep. 939. 


29. CARRIERS—Loss of Ticket—Statement of Agent.— 
The statement of ticket agent, to a passenger who had 
lost her ticket, that the conductor would make it all 
right, held not binding on the carrier.—Texas & P. Ry. 
Co. v. Smith, Tex., 84S. W. Rep. 852. 








30. CARKIERS—Passenger Getting Off at Wrong Station. 
— The conductor of a train held not required to see that 
a passenger has got off at the wrong station and have 
her get back on the train.—Cain y. Louisville & N. R. 
Co., Ky., 84 S. W. Rep. 583. 

31, COMMERCE—State Regulation.—The imposition on 
the initial or any connecting carrier by Code Ga. 1895, 
§§ 2317, 2318, as condition of availing itself of a contract 
of exemption from liability beyond its own line of the 
tracing of freight lost or destroyed, is, when applied to 
an interstate shipment, a violation of the commerce 
clause of the federal constitution.—Central of Georgia 
Ry. Co. v. Murphy, U.S. 8. C., 25 Sup. Ct. Rep. 235. 


32, CONSTITUTIONAL LAw—Commerce — State Regula- 
tion.—The equal protection of the laws held not denied 
a retail tobacco dealer by the tax imposed on cigarette 
selling by Code Iowa, § 5007.—Cook v. Marshali County, 
U. 8. 8. C., 25 Sup. Ct. Rep. 233. 


33. CONSTITUTIONAL LAW—Due Process of Law—Second 
Conviction.—Laws 1886, p. 30, ch. 21,§ 14, depriving a 
prisoner of “good time” earned in case of a second con- 
viction before such time expired, held not unconstitu- 
tional as depriving him of his liberty without due 
process of law.—Ez parte Russell, 92 N. Y. Supp. 68. 


24. CONSTITUTIONAL LAW—Due Process—Tax on Ciga- 
rette Selling.—Due process of law does not require that 
asto a person actually selling cigarettes notice be given 
of the assessment of the taxes imposed by Code Iowa, § 
5007.—Hodge v. Muscatine County, U.S. S.C., 25 Sup. 
Ct. Rep. 237. 

35. CONSTITUTIONAL LAw—Instruction as to Verdict 
by Nine Jurors.—Charge that nine jurors might return a 
verdict held not to raise a constitutional question, bring- 
ing the appeal within jurisdiction of supreme court, 
where unanimous verdict was returned.—Hensler y. 
Stix, Mo., 84S. W. Rep. 894. 

36. CONSTITUTIONAL LAW — State Factory Inspection 
Law.—Laws 1901, pp. 197, 198, relative to factory inspec- 
tion, held not subject to the objection ot delegating legis- 
lative or judicial duties to inspectors.—State v. Vickens, 
Mo., 84S. W. Rep. 908. 

37. CONTEMPT—Appealable Orders.—An order of the 
orphans’ coart directing a writ of attachment to issue for 
an alleged contempt after hearing held not appealable. 
—In re Doland, N. J.,59 Atl. Rep. 879. 


38. CONTEMPT—Punishment.—The part of a judgment 
in contempt proceeding imposing an authorized punish- 
ment held not affected by the part imposing punishment 
beyond the power of the court.—Davies v. State, Ark., 
84S. W. Rep. 633. 

39. CONTRIBUTION — Joint Tort Feasors. — Terminal 
company whose negligence in failing to discover a de- 
fective brake on a car delivered to it has been estab- 
lished by a competent tribunal cannot enforce contribu- 
tion from the railroad company for the latter’s neglect 
of duty.—Union Stock Yards Co. of Omaha vy. Chicago, 
Bb. & Q. R. Co., U.S. S. C., 25 Sup. Ct. Rep. 226. 


40. CORPORATIONS—Adoption of Contracts Made by 
Promoters.—A corporation may accept and adopt agree- 
ments previously made by its promoters.— Thistle v. 
Jones, 92 N. Y. Supp. 113. 

41, CORPORATIONS—Proving Corporate Existence.— 
Where incorporation fof private companies in a sister 
state is denied under oath, it must be proven. — 
Florscheim & Co. v. Fry, Mo., 84S. W. Rep. 1023. 


42. CouNnTIg£s—Claims Against—Where Action Lies.-- 
An attorney appointed by the board of supervisors can- 
not maintain an action for disbursements, the amount 
of which is not fixed by law, until the amount is pre- 
sented to the board for allowance. — Vincent v. Nassau 
County, 92 N. Y. Supp. 32. 


43. CourTs—Action Under Foreign Statute.—W hether 
a statute is penal, so as to deny jurisdiction to the courts 
of another state, is to be determined by the courts in 
whieh the action is brought.—Whitlow v. Nashville, C 
& St. L. R. Co., Tenn., 84 S. W. Rep. 618. 
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44. CouRTs—Illegal Contracts—Bucket Shops.—Courts 
will not lend their aid to enforce contracts which are 
illegal or the performance of which is against public 
policy.—Overholt v. Burbridge, Utah, 79 Pac. Rep. 561. 


45. CourTs—Trial—Continuance.—A second application 
for continuance for a witness out of the state held to 
show a lack of diligence, no effort to get a deposition 
having been made.—Roach v. State, Tex., 84 S. W. Rep. 
586. 

46. COVENANT—Action On—Kquitable Considerations. 
—Equitable considerations held not available in a court 
of equity to furnish a foundation for the action of cove- 
nant.—Knowles v. Knowles, R. I.,59 Atl. Rep. 854. 


47. CRIMINAL Law—Double Jeopardy.—Reincarcera- 
tion of a convict to serve out good time earned on being 
convicted of a subsequent offense held not to entitle him 
to object thereto on the ground of double jeopardy.— 
Ex parte Russell, 92 N. Y. Supp. 68 


48. CRIMINAL LAw—Larceny.—Where prosecutor, on 
delivering money to defendant, intended only to part 
with temporary possession thereof, and not that defend- 
ant should become the owner, defendant, on fraudu- 
lently refusing to deliver it, held guilty of larceny and 
not false pretenses.—State v. Anderson, Mo., 848. W. 
Rep. 946. 

49. CRIMINAL LAW—Rjght to Inquire How Jury is Di- 
vided.—The trial court ought not to inquire of thejury 
in a criminal case, when brought into court for inability 
to agree, how the jury is divided.—Burton v. United 
States, U.S. 8S. C., 25 Sup. Ct. Rep. 243. 

50. CRIMINAL TRIAL—Assault with Intent to Kill.— 
Where minimum punishment for assault with intent to 
kill was imposed, defendant cannot complain that the 
punishment is cruel and unusual.—State v. Lortz, Mo., 84 
S. W. Rep. 906. 

51. CRIMINAL TRIAL—Hog Theft—Principals and Ac- 
complices.—Where defendant was not present when an 
offense was committed, he could not be charged as a 
principal, unless he was then doing some act in further- 
ance thereof.—Eddens v. State, Tex., 84S. W. Rep. 828. 


52. CRIMINAL TRIAL—Homicide—Examination of Wit- 
ness. —Attorneys should not be permitted to make state- 
ments orfask questions from which thejury may infer 
that the matter about which the statements are made or 
questions asked is in fact true.—State v. Coleman, Mo., 
84S. W. Rep. 978. 

53. CRIMINAL TRIAL—Illegal Sale of Liquor.—The pur- 
chaser of liquor sold in violation of the local option law 
held not an accomplice, because he was a detective.— 
Marmer Vv. State, Tex., 84 8. W. Rep. 830. 

54. CRIMINAL TRIAL—Jury Panel—Prejudiced Jurors,.— 
The fact that the panel which was selected to try ac- 
cused was a part of the same panel which had convicted 
his codefendant was no ground for a change of venue.— 
State v. Swisher, Mo., 84S. W. Rep. 911. 

55. CRIMINAL TRIAL—Rape —Verdict not Responsive to 
Issues.—When a verdict is not responsive to the issue 
or 1s so indefinite and uncertain as not to support the 
judgment, the defect may be reached by motion in arrest. 
—State v. De Witt, Mo., 848. W. Rep. 956. 


56. DAMAGES—Physical Suffering.—Where physical or 
mental suffering of an injured person are the proper 
subjects of inquiry, the usual expressions of such suffer- 
ing, manifested or made at the time, may be admitted 
as original evidence.—Louisville & N. R. Co. v. Smith, 
Ky., 848. W. Rep. 755. 

57. DEDICATION—Streets—Abutting Owners.—Where a 
street was dedicated to the public, the purchaser of 
property abutting thereon acquired a vested right to 
have it kept open, and no acceptance of the dedication 
by the corporation was necessary.—Heard v. Connor, 
Tex., 84S. W. Rep. 605. 

58. DEEDS—Conveyance from Parent to Child.—Where 
a fiduciary relation has come to exist between parent 
and child, in which the latter is the dominating spirit, it 
is presumed that conveyances from the parent tothe 





child as gifts, or upon a grossly inadequate con- 
sideration, were obtained through undue influence.— 
Rickman v. Meier, Hl., 72 N. EK. Rep. 1121. 

59. DEPOSITIONS — Defects—Swearing Witnesses.—An 
officer taking a deposition having recited in the caption 
that the witnesses were sworn, his failure to certify in 
the certificate did not invalidate the depositions.—Man- 
der’s Committee v. Eastern State Hospital, Ky., 848. W. 
Rep. 761. 

60. DESCENT AND DISTRIBUTION—Liability of Heirs.— 
In the absence of a lien, the holder of a bond on which 
decedent was liable is not entitled to maintain a suit in 
equity to subject personal assets in the hands of dis- 
tributees of lands purchased therewith to the payment 
of the bond.— Acton vy. Shultz, N. J., 59 Atl. Rep. 876. 

61. DOWER—Right to Enforce.—A widow is not es- 
topped to claim dower by reason of having filed a bill, 
to which ademurrer was sustained, asserting title as 
equitable owner.—Lohmeyer v. Durbin, Ill., 72 N. E. 
Rep. 1118. 

62. EJECTMENT—Adverse Possession—Declarations.— 
Where, in ejectment, defendant claimed by adverse pos- 
session, declarations of defendant’s predecessor in title 
that he bought or was given the land by a prior owner 
held inadmissible.—Swope v. Ward, Mo., 84S. W. Rep. 
895. 

63. Equity — Ancillary Relief — Legal Remedy.— 
Where the sole ground of equity jurisdiction is that a 
remedy merely ancillary toalegal remedy may be af- 
forded, equity may give such remedy, and leave the par- 
ties to the prosecution of their suit at law.—Crenshaw 
v. Looker, Mo., 84S. W. Rep. 885. 

64. ESTOPPEL — Counties—Taxation.—A county is a 
municipal corporation, and cannot be estopped by the 
unauthorized or illegal agreements or acts of its agents 
and offticers.—People v. Board of Sup’rs of St. Lawrence 
County, 91 N. Y. Supp. 948. 

65. EVIDENCE—Brokers—Value of Services.—Men of 
long experience in deals involving the value of broker’s 
servicesin the sale of railroad plants and corporations 
having public franchises, etc., held competent to testify 
as to the value of such services in the sale of an electric 
lighting corporation.—Hart v. Maloney, 91 N. Y. Supp, 

66. EVIDBNCE—Parol Evidence to Vary Written Con- 
tract.—Parol evidence which tends to vary the descrip- 
tion of a lot in a lease is inadmissible in locating the 
boundaries.—Naughton v. Elliott, N. J.,59 Atl. Rep. 869. 

67. EVIDENCE—Presumption as to Mailed Letter.—The 
mailing of a letter countermanding an order for goods 
raises a presumption of its receipt by the addressee.— 
Merchants’ Exch. Co. v. Sanders, Ark., 848. W. Rep. 786. 

68. EVIDENCE—Res Gestx%.—A conversation between 
an engineer of a steam roller and a flagman, held a few 
minutes after an accident, held not part of the res 
gestae, nor binding upon their employer.—Hall v. 
Uvalde Asphalt Pav. Co., 92 N. Y. Supp. 46. 

69. EVIDENCE—To Show Vartnership Debt.—Parol 
evidence to show that a note, signed only by partners 
individually and on which judgment against them was 
obtained, was a debt of the firm, from which they were 
subsequently discharged in bankruptcy —Young v. 
Stevenson, Ark., 848. W. Rep. 623. 

7. EXECUTORS AND ADMINISTRATORS—Collateral At- 
tack.—Proceedings exchanging an executor’s appoint- 
ment from independent executrix to administratrix with 
the will annexed cannot be collaterally attacked in pro- 
ceedings by acreditor to establishacilaim against the 
estate.—Keney v. Battaglia, Tex., 84S. W. Rep. 829. 

71. EXECUTORS AND ADMINISTRATORS —Rights of Cred 
itors of Widow.—Where a widow is barred by laches 
from administering on her husband’s estate to procure 
the setting off of her awurd, her creditors cannot pro- 
cure administration for this purpose.—Jesperson v. 
Mech, I1., 72 N. E. Rep. 1114. 

72. EXECUTORS AND ADMINISTRATORS—Sales to Pay 
Debts.—A sale of lands to pay unpaid probated debts 
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held not rendered void by permitting the widow who 
purchased the land, to apply her unpaid dower in per- 
sonality tothe payment of the purchase price.—Wash- 
ington v. Govan, Ark., 84 S. W. Rep. 792. 

73. EXEMPTIONS—Life Insurance.—The deposit in the 
bank of the insurance money, which under Code Civ. 
Proc. § 690, subd. 18, is exempt from execution, does not 
change its character, so as to subject the amountto exe- 
cution.—Holmes v. Marshall, Cal., 79 Pac. Rep. 534. 


74. FEDERAL CourtTs—Error to State Court.—Certificate 
of presiding judge of a state court, that a federal ques- 
tion raised by petition for rehearing was decided, held 
not to confer jurisdiction on the federal supreme court 
of a writoferrortothe state court.—Fullerton v. State 
of Texas, U.S. 8S. C., 25 Sup. Ct. Rep. 221. 


75. FIRE INSURANCE—Change of Title to Property.—An 
insurance company, which with knowledge of a change 
of title, assures the insured that his poliey is still in 
force, held estopped to assert a forfeiture.—Continental 
Ins. Co. v. Thomasson, Ky., 84S. W. Rep. 546. 

76. FIXTURES— Landlord and Tenant.—Boilers, refrig- 
erators, electric wiring, piping, etc ,held a part of the 
realty, and not fixtures, as between landlordand tenant 
In re City of New York, 92 N. Y. Supp. 8. 

77. Fraup—Fiduciary Relations—Scope of Rule.—The 
rule imposing the burden of showing the fairness of a 
transaction on one in whom confidence is reposed is not 
limited to the relation of attorney and client, etc., but 
holds good wherever there has been a confidence re- 
posed.—Bingham v. Sheldon, 91 N. Y. Supp. 917. 


78. FRAUDULENT CONVEYANCES— Taking Property in 
Wife’s Name.—Where a husband procured land to be 
conveyed to his wife, without any valuable or adequate 
consideration moving from her, the land was liable in 
equity for his debt.—D. M. Osborne & Co. v. Evans, Mo., 
848. W. Rep. 467. 

79. FRAUDULENT CONVEYANCES — Transter to Pay 
Debts.—A transfer of cotton to a secured creditor, not 
covered by such creditor’s security, held valid as against 
a subsequent attaching creditor.—Blakemore vy. Eagle & 
Daughtry, Ark., 848. W. Rep. 687. 

86. GAMING — Bucket Shop, Wagering Contracts. — A 
bucket shop, which accepted a margin to protect a short 
sale to a third party, who finally settled, held merely the 
agent of the seller and buyer, who were alone the prin- 
cipals in the illegal wagering transaction.—Overholt v. 
Burbridge, Utah, 79 Pac. Rep. 561. 

81. GARNISHMENT—Indemnity Bonds.—Money in the 
hands of garnishees to indemnify them against liability 
in a prosecution against an agent of the depositing cor- 
poration held not subject to garnishment on behalf of 
the state for a fine levied against such agent.—Miller & 
Sayers v. State, Tex., 84S. W. Rep. 844. 

82. GUARANTY—Judgment Against Principal.—Where a 
guarantor is given opportunity to defend an action 
against the principal, judgment against the latter con- 
clusively establishes the guarantor’s liability.—Blanding 
v. Cohen, 92 N. Y. Supp. 93. 

88. GUARDIAN AND WARD—Action by Ward Against 
Sureties.—A ward, after attaining majority, held entitled 
to sue the sureties on the bond of his deceased insolvent 
guardian, without joining his representative oy exhaust- 
ing guardian’s estate. Shannon’s'Code §§ 4484, 4486, 
4494.—Brannon y¥. Wright, Tenn., 84 8. W. Rep. 612. 


84. HOMESTEAD—Claiming Exemption.—Under Rev. St. 
1899, § 4335; held that, where a husband had made no 
claim of homestead rights or the protection of his prop- 
erty, his wife cannot claim such exemption of land be- 
longing to heror which was in fact the homestead.— 
Sharp v. Stewart, Mo., 84 8S. W. Rep. 963. 


85. HOMICIDE—Abertion.—Rev. St. 1899, § 1825, declar- 
ing administration of drugs to pregnant woman, etc., 
manslaughter, held invalid in so far as it attempts to 
declare an act manslaughter, in the absence of resulting 
death either of child or mother.—State v. Hartley, Mo., 
84.8. W. Rep. 910. 








86. HOMICIDE—Evidence.—On a trial for killing a cer- 
tain person, evidence of defendant’s killing another and 
shooting a third person at the same time held admissible 
to explain the nature and motive of the act for which he 
was being tried.—Helton v. Commonwealth, Ky., 848. 
W. Rep. 574. 

87. HOMICIDE—Grades of Offense.—One who killed an- 
other under heat of passion aroused by vile epithets 
held guilty of murder in the second degree.—State v. 
Williams, Mo., 84S. W. Rep. 924. 

88. HOMICIDE—Justification. — In homicide, a threat 
made by defendant to kill deceased is not rendered in- 
competent because of the nearness or remoteness of the 
time when made to the date of the homicide.—State v. 
Coleman, Mo., 84 8. W. Rep. 978. 

89. HOMICIDE—Provocation — Insulting Words. — In- 
sults and words of reproach, not accompanied by any 
blow or assault, are not sufficient provocation to reduce 
a homicide to manslaughter.—State v. Atchley, Mo., 84 
S. W. Rep. 984. 

90. HUSBAND AND WIFE—Judgment—Wife’s General 
Estate.—The holder of a default judgment against a 
husband and wifeheld entitled to maintain a bill for the 
sale of property belonging to the wife’s general estate,— 
Plano Mfg. Co. v. Schell, Tenn., 84 S. W. Rep. 807. 


£91. INDICTMENT AND INFORMATION—Counterfeiting— 
Showing Intent.—W here an indtctment for counterfeiting 
contained two counts, the dismissal of one did not 
operate to withdraw evidence introduced thereunder, 
where such evidence was admissible to show criminal 
intent under the other.—Bryan v. United States, U. S.C. 
C. of App., Fifth Circuit, 133 Fed. Rep. 495. 

92. INFANTS—Incompetent Testimony.—The incompe- 
tency of testimony as against infant parties cannot be 
waived by their counsel.—Jespersen vy. Mech, Ill., 72 N. 
E. Rep. 1114. 

93. INJUNOTION—Dismissal of ,Bill.—Where complain- 
ant prayed for an injunction, to which he was not en- 
titled, his petition was properly dismissed, on the disso- 
lution of the temporary injunction.—Magoffin v. San 
Antonio Brewing Assn., Tex., 84 8. W. Rep. 843. 

94. INJUNCTION—Failure to Give Bond.—On a motion 
to dissolve a temporary injunction for failure to give 
bond, it was no defense that in the absence of bond the 
injunction was inefficient, or that it did "not appear to 
have been served.—Neumann v. Moretti, Cal., 79 Pac. 
Rep. 512. 

95. INJUNCTION—Pablic Offticers—Trespass.—An injunc - 
tion will lie torestrain public officers from performing 
acts in the discharge of their duties which comes within 
the nature of trespass, to the irreparable injury of the 
aggrieved party.— Hale v. Burns, 91 N. Y. Supp. 929. 


96. INNKEEPERS—Liens.—A lodging house keeper held 
not entitled to lien given by statute to boarding house 
keepers.—Hardin v. State, Tex., 84S. W. Rep. 591. 


97. INTOXICATING LIQUORS — Nonintoxicating Malt 
Tonic.—Selling a nonintoxicating malt tonic without a 
license held not a violation of the local option law.— 
Reisenberg v. State, Tex., 84S. W. Rep. 585. 

98. JUDGMENT—Proceedings Supplementary to Execu- 
tion.—A judgment debtor must move to set aside an or- 
der for examination in supplementary proceedings, to 
set up irregularities in such order as an excuse for fail- 
ure to obey.—Rupert v. Lee, 92 N. Y. Supp. 75. 

99. JUDGMENT—Res Judicata—Administration of Es- 
tate.—Judgment finding an administrator not guilty of 
fraud inthe matter of ajudgment against estate held 
res judicata in subsequent proceedings to vacate the 
judgment for fraud.—Riley v. Ryan, 91 N. Y. Supp. 952. 


100. LANDLORD AND TENANT—Covenant to Repair— 
Construction.— An agreement in a lease to put the 
premises in ahabitable condition held not a condition 
precedent to the right to recover rent.—Rubens v. Hill, 
Ill , 72 N. E. Rep. 1127. 

101. LANDLORD AND TENANT—Def. ctive Condition of 
Premises.—Where there is a public nuisance of contin- 
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ued existence upon leased premises, both the lessor and 
the lessee are liable for damages resulting therefrom.— 
Keeler v. Lederer Reatly Corp., R. 1.,59 Atl. Rep. 855. 

102. LARCENY+Conversion.—Defendant having felon- 
iously appropriated money to his own use which prose- 
cutor had deposited to secure his honesty in his em- 
ployment, to be returned on the termination thercof, 
held guilty of larceny and not false pretenses —State 
v. Buck, Mo., 848. W. Rep. 951. 

103. LIBEL AND SLANDER—Charge of Theft—Actionable 
per se.—Charge of theft held slanderous per se, and not 
qualified by a further statement as to how the stolen 
property was used.--Carpenter vy. Hamilton, Mo., 84S. W. 
Rep. 863. 

104. LIENS—Land—Parties to Action.—In a suit to 
establisha lien on land, all those persons against whom 
any relief is sought should be made parties.—Combs’ 
Admx. vy. Krish, Ky., 84 8. W. Rep. 562. 

105. LIMITATION OF ACTIONS—Garnishment.—An ad- 
mission of liability by a garnishee held not an admis- 
sion to his creditor, so as to stop limitations from run- 
ning against the debt.—Holland v. Shannon, Tex., 84 8. 


W. Rep. 854. 
106. MASTER AND SERVANT—Defective Scaffold.—An 


employee held not required to inspect for defects a 


scaffold on which he is sent to work —Louisville & E. 
R Co. vy. Poulter’s Admr., Ky., 84 8. W. Rep. 576. 

107. MASTER AND SERVANT—Notice—Defective Appli- 
ances.—Where the fact that machinery is unfit for use 
is brought to the master’s attention, the servant is ab- 
solved from increased risk, if the danger is not such that 
none but a reckless person would continue the use of 
the machinery —Buey’s Admx., v. Chess & Wymond Co., 
Ky., 84S. W. Rep. 563. 

108, MORTGAGES—Foreclosure—Manner of Conducting 
Sale.—Sale as an entirety of separate tracts covered by a 
blanket mortgage, although a sale of one tract would 
have paid the mortgage debt and expenses, held irregu- 
lar.—Mays v. Lee, Md., 59 Atl. Rep. 848. 

109. MORTGAGES — Principal and Surety.—A sale of 
mortgaged land by the mortgagor and the assumption of 
the debt by the grantee converts the grantee into the 
principal debtor and the mortgagor into a surety.— 
Regan v. Williams, Mo., §4 8S. W. Rep. 959. 

110. MORTGAGES—Receiver—Pendente Lite —On fore- 
closure, receiver pendente lite will not be joined, unless 
the property is insufficient and mortgagor cannot pay 
deficiency judgment.—Welche v. Schoenberg, 91 N. Y. 
Supp. 880. 

111. MUNICIPAL CORPORATIONS — Extraordinary Ex- 
penditures—Voting Machine.—An expenditure for vot- 
ing machines held an extraordinary expenditure, within 
the meaning of the city charter. — People v. City of 
Geneva, 92N. Y. Supp. #1. 

112. MUNICIPAL CORPORATIONS—Municipal Warrants— 
Negotiability.—Municipal warrants held not within the 
protection of the rule which guards commercial paper 
in the hands of innocent purchasers.-—Morrison v. Austin 
State Bank, LIl.,72 N. E. Rep. 1109. 

113. NEW TRIAL — Bringing in New Parties. — Where, 
after the granting of a new trial, it develops that other 
parties ure necessary to a final determination of the 
action, they may be brought in.—Combs’ Admx. v. Krish, 
Ky., 84S. W. Rep. 562. 

114. NUISANCE—Defective Eavestrough.—The mainte- 
nance of a weak, warped and rotten eavestrough, 20 feet 
above the sidewalk, is a nuisance.—Keeler vy. Lederer 
Realty Corp., R. I., 59 Atl. Rep. 855. 

115. PARENT AND CHILD—Rights and Duties of Father. 
—A father is chargeable with the maintenance of his 
children, and entitled to their custody, society and serv- 
ices.—People v. Rubens, 92 N. Y. Supp. 121. 

116. PARTITION — Accounting for Rents. — A tenant in 
common, who has been in exclusive possession, may be 
required to discover and account for rents and profits in 
proceedings to partition the common property.—Cole v. 
Cole, N. J., 59 Atl. Rep. 895. 





117. PARTITION —Date of Title in Devisee.—Partition of 
land among devisees confers no title, and the title of one 
to her allotted share relates back to the time of the de 
vise.—Sharp v. Stewart, Mo., 848. W. Rep. 963. 


118, PARTNERSHIP—Past Due Note — Fraud.—Transac- 
tion whereby partnership property was received from 
one partner for a past-due debt to the recipient, held a 
fraud on the partnership, rendering the transaction void. 
—Morrison v. Austin State Bank, Ill.,72 N. E. Rep. 1109. 


119. PERJURY — False Testimony in Civil Action.—In a 
prosecution for perjury, based on defendant’s false tes- 
timony in a civil action, evidence as to what defendant 
testified to on cross examination in such action is ad- 
missible.—McDonough V. State, Tex., 84S. W. Rep. 594. 


120. PERJURY—W bat Constitutes. — Knowledge, which 
a witness must have in order to be guilty of perjury for 
testifying that he has no knowledge, is not necessarily a 
knowledge derived from his senses.—State v. Faulkner, 
Mo., 84 8. W. Rep. 967. , 

121, POLICE PowER—Facto1y Inspection.—Inspection 
fee provided for by Laws 1901, pp. 197, 198, relative to 
factory inspection, held within the police power of the 
state to exact.—State v. Vickens, Mo., 84 S. W. Rep. 908. 


122, POST OFFICE - Mail Contract—Right to Terminate. 
—Postmaster general may cancel mail contract, the serv- 
ice under which has been decreased by using street cars 
in the exercise of his authority under the contract and U 
S. Postal Laws and Regulations, §817.—Slavens v. United 
States, U. S. 8. C., 25 Sup. Ct. Rep. 229. 

123. POWERS — Construction of Will. — Where testator 
left his estate in trust to his widow, to be divided on her 
death among his lawful issue, as she should direct, a will 
of the widow excluding some of testator’s lawful issue 
then living was not a valid execution of the power.—In- 
glis v. McCook, N. J., 59 Atl. Rep. 630. 

124, PRINCIPAL AND SURETY—Building Contracts—Re- 
lease of Surety.—Payment of the balance due on a build- 
ing contract, in violation of agreement to retain one- 
third of the price until the contract was completed, held 
to dischar-e the surety on the contractor’s bond from 
liability.—Lawhon v. Toors, Ark., 84 8S. W. Rep. 636. 

125. PRINCIPAL AND SURETY — Fidelity Bond —An em- 
ployer’s indemnity bond held not to cover moneys ad- 
vanced and paid on account of the employee, nor certain 
forged contracts returned by him.—United States Fidel - 
ity & Guaranty Co. v. Overstreet, Ky., 84 S. W. Rep. 764. 


126. PRINCIPAL AND SURETY—Joint and Several Bond. ~° 


—Where by the terms of a bond the principal and each 
surety is bound in the sum specified, the bond is both 
joint and several.—Mariposa County v. Knowles, Cal., 79 
Pac. Rep. 525. 

127. PUBLIC LANDS — Surveys — Sufliciency. — Failure 
of owner of certificate for the entry of public lands 
to make written entry or application describing the 
land applied for held a mere irregularity, which does 
not invalidate the location and survey made by the sur- 
veyor —Ey] v. State, Tex., 84 S. W. Rep. 607. 

128. RAILROADS—Care Required of Tiain Operatives.— 
There can be no recovery for injuries to one walking on 
the track, in the ab e of evid that the operatives 
of the train saw him and failed to use ordinary care.— 
Manning V. Illinois Cent. R. Co., Ky., 84 8. W. Rep. 565. 

129. RAILROADS — Daty to Maintain Culverts.—Statute 
requiring railroad companies, in constructing roadbeds, 
to put in culverts, held to impose on such companies the 
duty also of maintaining such culverts.—International & 
G. N. R. Co. v. Glover, Tex., 84 8S. W. Rep. 604. 

130. RAILROADS—Failure to Look and Listen.—Failure 
to make any effort to ascertain whether a train is ap- 
proaching, or to avoidthe danger imminent at the time 
of attempting to pass over the tracks of a railroad at a 
crossing, is contributory negligence as matter of law.— 
Queen Anne’s R. Co. v. Reed, Del., 59 Atl. Rep. 860. 

131. RAILROADS—Injury to Licensee.- Licensee, work- 
ing in car on side track, held not entitled to recover for 
injuries sustained from collision, where he knew of the 
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danger and failed to protect himself therefrom.—Louis- 
ville & N. R. Co. vy. Smith, Ky., 84.8. W. Rep. 755. 

182. RAILROADS — Killing Stock — Presumption of Neg- 
ligence.—Where stock is killed on a railroad track, the 
law raises a presumption of negligence of the railroad 
company. — Cincinnati, N.O. & T. P.R. R. v. Burgess, 
Ky., 84 8. W. Rep. 760. 

188. RECEIVERS — Validity of Appointment.—The reg. 
ularity of the appointment of a receiver by a court which 
had jurisdiction of the parties and the subject-matter 
cannot be collaterally attacked.—Gunby v. Armstrong, 
U.S.C. C. of App., Fifth Circuit, 133 Fed. Rep. 417. 

134. REFORMATION — Devises to Support Parents.—As- 
signment of lease, drawn by mistake so as to include the 
assignor’s claim against the land for support, construed 
to convey a leasehold interest only.—Hoyt v. Hoyt, Vt., 
59 Atl. Rep. 845. 

1385. REMAINDERS— Adverse Possession.—It is unneces- 
sary fora remainderman to take actuai possession of 
the property after the death of the life tenant, in order 
to eomplete his title thereto —Morrison v. Fletcher, Ky., 
845. W. Rep. 548. 

136. REPLEVIN—Estoppel of Plaintiff.—A plaintiff in re- 
plevin, which caused the property replevied while in its 
possession to be libeled and sold on a claim for salvage, 
cannot set up such sale as a defense to defeat a judgment 
for its value.—Three States Lumber Co. v. Blanks, U.S.C. 
C. of App., Sixth Circuit, 1383 Fed. Rep. 479. 

137. SALES — Implied Warranty of Merchantability.—A 
party purchasing goods from a manufacturer, which 
prove worthless, held entitied to defend action for price 
by setting up implied warranty that the articles should 
be merchantable. — W. F. Main & Co. v. Deering & Wal- 
lace, Ark., 84 8S. W. Rep. 640. 

1388. SALES—What Property Incluged.—The term ‘‘ma- 
chinery,” as used ina guaranty of a derrick sold, held 
sufficiently broad to include the whole of the derrick and 
appliances furnished by the seller.—Miller v. F. R. Patch 
Mfg. Co., 91 N. Y. Supp. 870. 

139. SHERIFFS AND CONSTABLES—Protection by Writ— 
Showing General Jurisdiction.—A ministerial officer is 
protected in the execution of process from a court of 
general jurisdiction, if jurisdiction appears on the face 
of the process.—Casselini v. Booth, Vt., 59 Atl. Rep. 833. 

140. SHIPPING—Injury to Seaman.—A shipowner held 
not liable for the death of workmen employed by a con- 
tractor in making repairs on the vessel through the ex- 
plosion of an oil tank, which was proximately caused by 
the negligence of one of such workmen.—Jn re Michi- 
gan S. 8. Co., U. 8. D. C.,N. D. Cal., 133 Fed. Rep. 577. 

141. TAXATION—Life Tenants.—One in possession of 
property either as life tenant or tenant in fee is per- 
sonally liable for the taxes during her possession, and 
the property itself 1s also bound therefor.—Morrison vy. 
Fletcher, Ky., 84S. W. Rep. 548. 

142, TAXATION—Nonresident—Special Deposit.—Money 
of a nonresident, deposited in a bank for safe-keeping, 
subject to the devositor’s order at the time of his death, 
held to be subject to the transfertax imposed by Laws 
1896, p. 868, ch. 908, § 220 —Jn re Daly’s Estate,91 N Y. 
Supp. 858. 

148. TIME—Sunday—Last Day for Bringing Action.— 
That the last day on which an action could be brought 
was a Sunday did not warrant its commencement on the 
next day.—Vose v. Kuhn, 92 N. Y. Supp. 34. 

144. TRIAL—Effect of Demurrer to Evidence.—By join- 
ing issue on a demurrer to plaintiff’s evidence, the case 
is withdrawn from the jury and is submitted to the court. 
—Nashville, C. & St. L. Ry. Co. v. Sansom, Tenn , 84 S- 
W. Rep. 615. 

145. TRIAL — Instructions — Court’s Discretion.—It is 
proper for the court, in instructing the jury, to assume 
the existence of those facts which are shown beyond 
controversy.—Shafer v. Russell, Utah, 79 Pac. Rep. 559. 

146. Trusts—Bank Deposits.—A deposit of money in 


the name of the depositor, “in trust for’ B, coupled with 
the depositor’s declaration, held to establiish an irre- 





vocable trust of the deposit for B’s use.—O’Brien v. 
Williamsburg Sav. Bank, 91 N. Y. Supp. 908. 


147, TRUSTS—Religious Soeieties.—A deed toa religious 
society’s trustees and their successors, in fee, without 
restriction or limitation, does not create a trnst.—Schaef- 
fer v. Kleen, Md., 59 Atl. Rep. 850. 


148, UsUuRY—Brokers—Compensation. — Compensation 
paid note brokers for their services in negotiating notes 
of a bankrupt firm could not be treated as interest for 
the purpose of sustaining a defense of usury.—In re 
Samuel Wilde’s Sons, U. S. D. C.,8.D.N. Y., 138 Fed. 
Rep. 562. : 

149. VENDOR AND PURCHASER—Executory Contract— 
Sale of Land.—Vendor in executory contract for sale of 
real estate held entitled to mortgage the property, with- 
out regard to contract, after abandonment by vendee.— 
Harmon v. Thompson, Ky., 84 8. W. Rep. 569. 


150, VENDOR AND PURCHASER—Snuit to Establish Lien 
on Land.—In a suit to establish a lien on land by a 
mortgagee, on the ground that the mortgagor had paid 
for the land under a title bond, held, that there was a 
variance between the allegations and proof.—Combs’ 
Admx. v. Krish, Ky., 84S. W. Rep. 562. 

151. WATERS AND WATER COURSES — Obstruction — 
Laches.—In an action for damages for obstructing a 
water course by raising a dam, delay of five years in 
bringing suit held to be laches, precluding plaintiff from 
asserting the right to abate the entire structure.— Scheu- 
rich v. Southwest Missouri Light Co., Mo., 848. W. Rep. 
1003. 

152. WILLs—After Acquired Property. — Realty may 
pass under a residuary clause of a will using the words 
“give and bequeath,” although the word “devise” is not 
used therein.—Rickman Vv. Meier, Ill.,72 N. E. Rep. 1121, 


153. WILLS — Election. — A daughter, whose mother 
conveyed property to her in fee, subject to a lite estate 
in her own favor, and later devised the same property 
to her for life, held to have elected to take the property 
under the will, and not under the deed.—Morrison v. 
Fletcher, Ky., 84 S. W. Rep. 548. 

154. WILLS—“ Lawful Heirs” Construed.—Words “law- 
ful heirs,” in will, held to mean children of testator’s 
son; and son took life estate, with remainder to child- 
ren.—Lacy v. Floyd, Tex., 84 S. W. Rep. 857. 

155. WILLS—Lucid Interval.—In a proceeding to pro- 
bate a will, burden held to be on proponent to show that 
it was executed while deceased was 1m a lucid interval.— 
In re Coughlin’s Will, N. J., 59 Atl. Rep. 879. 

156 WITNESSES—Competency—Husband and Wife.—In 
a criminal prosecution, defendant and his wife are com- 
petent witnesses to testify in defendant’s behalf.—State 
v. Lortz, Mo., 84S. W. Rep. 906. 

157. WITNESSES—Impeachment.—In a prosecution for 
larceny, evidence of witness on cross examination held 
admissible to impeach him.—Cage v. State, Ark., 848. 
W. Rep. 631. 

153. WITNESSES—Refreshing Memory.—A witness, tes- 
tifying asto the price of milk at acertain time, held 
properly permitted to refresh his memory by reference 
to a certain paper.— Blanding v. Cohen, 92N. Y. Supp. 98. 

159. WITNESSES—Refreshing Memory.—A nonhostile 
witness having given different testimony ona subse- 
quent trial to that given on the first, it was proper to 
permit his attention to be called to his former testimony 
for the purpose of refreshing his recollection.—Hart v. 
Maloney,91 N. Y. Supp. 922. 

160. WITNESSES — Testamentary Capacity.—The ex- 
ecutor and proponent of a will, and the beneficiary 
thereof, are competent to testify as to transactions with 
decedent, evidencing testamentary capacity.—Grant v. 
Stamler, N. J., 59 Atl. Rep. 890. 

161. WITNESSES—Waiver of Incompetency.—Orator, by 
calling and using defendant as a witness as to the acts 
of a decedent, held to waive his incompetency, so that 
he could testify furtheron the question in his own be- 
half.—Dee v. King, Vt., 59 Atl. Rep. 839. 





